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LEXSEE 1998 US DIST LEXIS 13108

MARIA HORSEWOOD, Phaintiff, v. KIDS "R" US, d/b/a Toys "R" US - Delaware,
Inc., Defendant.

CIVIL ACTION No: 97-2441-GTV

UNITED STATES DISTRICT COURT FOR THE DISTRICT QF KANSAS

1998 U.S. Dist. LEXIS 13108

August 13, 1998, Decided
August 13, 1998, Filed, Entered on the Docket

NOTICE: I*}} FOR ELECTRONIC

PUBLICATION ONLY

DISPOSITION; Amend Plaintiff's
Suggestions in Opposition to Defendant’s Motion for
Protective Order Pursuant to Fed R Civ. P. 26fe¢) (doc.
49} sustained as uncontested and both Plaintiff's Motion
for Protective Order (doc. 28) and Defendant's Motion for
Protective Order {dec. 32) deemed moot in part and
denied.

Motion  to

CASE SUMMARY:

PROCEDURAL POSTURE: Pursuant to Fed. R Civ.
P. 26(c), the plaintiff, terminated employee, sought an
order directing her continued deposition for a convenient
date and limited to six hours. The defendant, former
employer, sought an order precluding the deposition of its
vice president of human resources or, in the alternative,
directing that it be {aken on a convenient date.

OVERVIEW: The plaintiff, terminated employee,
asserted that the defendant, former employer, engaged in
unlawful employment practices in violation of Title ! of
the Americans with Disabilities Act of 1990 and Title 1 of
the Civil Rights Act of 1991 The former employer
densed the allegations and asserted that it terminated the
plaintiff for a legitimale, non-discriminatory reason.
During the course of discovery, both the terminated
employee and the former employer moved for protective
orders. The court denied the terminated employee's
motion to the extent it sought to limit her continued
depostion te six hours. The terminated employee offered
no evidence (o substantiate her assertions. She provided

no details as to the harassment or intimidation she would
face should the continued deposition require more than
six hours. The court also denied the former employer's
motion because the terminated employee had the right o
secek discovery against the human resources vice
president, even if, it was only to show his lack of
knowledge. Finally, the court denied imposition of
sanctions.

OUTCOME: The court denied both the plaintifT's
motion for protective order and the defendant's motion
for protective order. Both parties were order to appear for
their depositions.

CORE TERMS: deposition, protective order, discovery,
good cause, mnotice, convenient, corporate officer,
deponent, noticed, Kan Rule, defense counse!, undue
burden, accommodate, scheduling, deposed, manager,
amend, deadline, personal knowledge, accommodation,
disability, scheduled, deposing, moot, job descriptions,
human resource, time Hmits, advisory commitiec's,
demonstration, precluding

LexisNexis(R) Headnotes

Civil Procedure > Discovery > Relevance

[HN1] The deposition-discovery rules are to be accorded
a broad and liberal treatment to effect their purpose of
adequately informing litigants in civil trials.

Civil Procedure > Discovery > Methods > General
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Overview

Civil Procedure > Discovery > Privileged Matters >
General Overview

Civil Procedure > Discovery > Relevance

{HN2] The Federal Rules of Civil Procedure provide that
parties may obtain discovery regarding any maiter, not
privileged, which is relevant to the subject matter
involved in the pending action. Fed R Civ. P. 26¢bj)(1).
Courts broadly construe relevancy at the discovery slage.
A request for discovery should be considered relevant if
there is any possibiliey that the information sought may
he relevant to the subject matter of the action.

Civil Procedure > Discovery > Methods > General
Overview

Civil Procedure > Discovery > Protective Orders

Civil Procedure > Discovery > Undue Burdens

[HMN3] Discovery provisions are also subject to the
imjunction of Fed R. Civ. P. | that they be construed to
secure the just, speedy, and inexpensive determination of
every action. in addition, upon motion by a party and for
good cause shown, the court may make any order which
justice requires protecting a parly or person f[rom
annoyance, embarrassment, oppression, or undue burden
or expense. Fed R. Civ. P. 26(c). Although the rules
contemplate discovery as a nearly unencumbered search
for the truth, courts also recognize it as an intrusive
fact-gathering tool that is subject to abuse. Courts,
therefore, balance the requesting party's need for
information against the injury that might result if
uncontrotled disclosure is compelled.

Civil Procedure > Discovery > Protective Orders

{HN4] A party is entitled to request a protective order to
preclude any inquiry into areas that are clearly outside the
scope of appropriate discovery. The party seeking a
profective order bears the burden to show good cause for
it. To establish good cause, the movant must submit a

particular and specific demonstration of fact, as
distinguished  from  stereotyped and  conclusory
statements,

Civil Procedure > Discovery > Methods > Oral
Depositions

Civil Procedure > Discovery > Undue Burdens

[HN3] Fed. R. Civ. P. 26(b)(2) authorizes limitations of
time on depositions. Fed. R. Civ. P. 30(d)(2) likewise
provides authority to hmit the time permitted for the

conduct of a deposition. Courts avoid impoesing artificial
ume limits for depositions, nevertheless, because "the
length of the deposition will vary depending on the nature
of the action, the issues raised, and the deponents
imvolvemnent in the case.

Civil Procedare > Discovery > Undue Burdens
[HN6] Mere assertions by plaintiff of harassment and
intimidation provide no evidence of undue burden.

Civil Procedure > Discavery > Protective Orders

[HN7] Due to the broad scope of discovery, it is
exceedingly difficult to demenstrate an appropriate basis
for an order barring the taking of a deposition. Courts
may, nevertheless, grant a protective order prohibiting the
taking of a deposition when it believes that the
mmformation sought is wholly irrelevant to the issues or
prospective relief, The nommal practice however is to
deny motions 1o thwart a deposition. An order barring a
litigant from taking a deposition is most extracrdinary
relief. Courts rarely grant a protective order that totally
prohibits a deposition, unless extraordinary circumstances
are present. In fact, such a prohibition is a "drastic
action.”

Civil Procedure > Discovery > Relevance
[HN8} A party seeking discovery may test an asseried
lack of knowledge.

Civil Procedure > Discovery > Protective Orders

[HN9] A showing that discovery may involve some
inconvenience does not suffice to establish good cause
for issuance of a profective order.

Business & Corporate Law > Corporations > General
Overview

Civil  Procedure > Discovery > Methods
Depositions

Civil Procedure > Discovery > Relevance
[HN10] A deposing party may obtain the deposition of a
corporation through two altemative methods. Pursuant to
“ed. R. Civ. P. 30¢(b){6), the deposing party may name
the corporation as the deponent and then the corporation
designates one or more employees 10 testify on its behalf,
Alternatively, however, a deposing party may, pursuant
to Fed. R Civ. P. 30(b){]), specifically name as the
deponent a corporate employee. I the named employee is

> QOral
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a director, officer, or managing agent of the corporation,
such employee will be regarded as a representative of the
corporation. Regardless of which method is used, the
corporation is responsible for producing its representative
for deposition. If other officials of the corporate
defendant have relevani information but did not testify
pursuant 1o Fed. R. Civ. P. 307bj(6), a party may depose
them.

Civil Procedure > Discovery > Methods > Stipulations
[HN11] A party generally may choose the order and
manner of discovery.

Civil Procedure > Discovery > Relevance

[MN12] Fed R. Civ. P. 26(c) provides that if the motion
for a protective order is denied in whole or in part, the
court may, on such terms and conditions as are just, order
that any party or other person provide or permit
discovery.

COUNSEL: For MARIA HORSEWOOD, plaintiff:
Denise M, Anderson, Anderson Platts Law Firm, Kansas
City, MO.

For KIDS "R" US, defendant: James R Williams, Beth R
Meyers, Mindy S Novick, Jackson, Lewis, Schnitzler &
Krupman, New York, NY.

For KIDS "R"™ US, defendant: Melody 1. Nashan,
Lathrop & Gage L.C., Kansas City, MO.

JUDGES: Gerald L. Rushfelt, United States Magistrate
Judge.

OPINION BY: Gerald L. Rushfelt

OPINION

MEMORANDUM AND ORDER

The court has under consideration Plaintiff’s Motion
for Protective Order {doc. 28); Defendant's Motion for
Protective Order {doc. 32); and a Motion to Amend
Plaintiff’s Suggestions in Opposition to Defendant's
Motion for Protective Order Pursuant to Fed R. Civ. P.
26(ci (doc. 49). Pursuant to Fed, R, Civ, P. 26{c) and
D.Kan. Rules 26.2 and 37.1, plaintiff Maria Horsewood
seeks an order |*2] directing her continued deposition
for a convenient date and limited 10 six hours, Defendant

Toys "R" Us - Delaware, Inc. seeks an order precluding
the deposition of Richard Cudrin or, in the altermative,
directing that it be taken on a convenient date. In its reply
brief defendant suggests that plaintiff pursue ifs proposed
inquiry to Cudrin through interrogatories or deposition
upon requests  that  any
deposition of Cudrin be limited to six hours. Both parties
seek an award of costs incurred in relation to their
motions. Each party opposes the motion of the other.

written  questions. L also

PlaintifT also moves to amend her brief in opposition
to the motion of defendant. She wants to attach exhibits
inadvertently omitted opposilion.
Defendant has filed no response {0 the motion to amend.
Accordingly, the court grants it as uncomested. See
D.Kan. Rule 7.4.

from her original

1. Factual and Procedural Background

Plaintifl alleges that defendant has engaged in
unlaw{ul employment practices in violation of Title | of
the Americans With Disabilities Act of 1990 (ADA) and
Title 1 of the Civil Rights Act of 1991, (Compi. P i, doc.
1.) Defendant employed her from March 21 1*3} through
August 30, 1996, (Answer P 11, doc. 7.} She claims to
be diabetic and legally blind, (Compl. P 11.) She alleges
that defendant knowingly and intentionally refused to
reasonably accommodate her disabilities and discharged
her in retaliation for the exercise of rights protected by
the ADA. (/d PP 12 & 14)) Defendant denies the
allegations and asserts, inter alia, that it was motivated
by reasonable factors other than disability, that it made
goed faith efforts to reasonably accommodate her, and
that it terminated her for a legitimate, non-discriminatory
reason. (Answer PP 20-28.)

After consulation with the parties, this court issued a
scheduling order which adopts "the deadlines and other
provisions set forth in the Report of Parties’ Planning
Meeting (doc. 13)." (Scheduling Order of Jan, 30, 1998 P
¢, doe. 15.) The parties proposed discovery as to whether
plaintiff could perform the essential functions of her job
with or without accommedation and whether defendant
was required Lo reasonably accommodate her. (Report of
Parties” Planning Mtg. P 3.) The Scheduling Order set a
discovery deadline of June 1, 1998. The court later
extended that discovery deadline to July 31, 1998, (Order
[*4] of June 1, 1998, doc. 43

On March 10, 1998, defendant noticed the deposition
of plaintiff for April 20 and 21, 1998, at the affices of
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defense counsel in Kansas City, Missouri. {Am. Notice
Dep., doc. 21} This constituted "reasonable notice in
writing,” as required by Fed R. Civ. P. 30¢b}(1) and
D .Kan. Rule 30.1. The deposition proceeded as scheduled
for a period of seven and one-half hours. Two days later
defendant noticed the continuing deposition of plaintff to
commence May 19, 1998, and to continue {rom day to
day until completed. {Notice Continuing Dep., doc. 24.)
On May 11, 1998, plaintifl noticed a deposition for
Cudrin on May 22, 1998, in Paramus, New lersey.
Cudrin is Vice President Human Resources U.S. Toy
Stores/Corporate Employee Relations for defendant. He
oversees the creation, implementation, and enforcement
of policies and procedures relating to its emplovees. (AfT.
of Richard Cudrin PP 1-2, as attached to Defl's Mot. Prot.
Order, doc. 32, hereinafter Cudrin Aff)

11. Standard For Issuance of Protective Order

"The [United States Supreme] Court has more than
once declared that [HN1] the deposition-discovery rules
are to be accorded a broad and iiberal treatment [*5] 1o
effect their purpose of adeguately informing hitigants in
civil trials." Herbert v. Lando, 441 U.S. 153, 176, 60 L.
Ed. 2d 115 99 8 Cr. 1635 (1979). To accomplish that
purpose {HN2} the Federal Rules of Civil Procedure
provide that "parties may obtain discovery regarding any
malter, not privileged, which is relevant to the subject
matter involved in the pending action." Fed. R. Civ, P,
2a6rby¢1). Courts broadly construe relevancy at the
discovery stage. Caldwell v. Life Ins. Co. of N. Am., 165
F.RD. 633, 638 (D. Kan. 1996). "[A] request for
discovery should be considered relevant if there is any
possibifity that the information sought may be relevant to
the subject matter of the action.” Id. (emphasis added).

[HN3] Discovery provisions are also "subject to the
injunction of Rule I that they 'be construed to secure the
just, speedy, and inexpensive determination of every
action." Landp, 441 US. ar 176. In addition, "upon
motion by a party . . . and for good cause shown, the
court . . . may make any order which justice requires to
protect a party or person {rom  annoyance,
embarrassment, oppression, or undue burden or expense.
[*6] " Fed R. Civ. P. 26(c). Although the rules
contemplate discovery as a nearly unencumbered search
for the truth, courts also recognize it as an intrusive
fact-gathering tool that is subject (o abuse. Counts,
therefore, "balance the requesting party's need for
information against the injury that might result if

uncentrolled disclosure s compelled.” Frank v. County of
Hudson, 924 F. Supp. 620, 623 (D.N.J. 1996) (citing
Pansy v. Borough of Strowdsburg, 23 F.3d 772, 787 (3d
Cir. 1994)), see also, Sprague v. Thorn 4mericas, Inc.,
129 F.3d 1335, 1308 (10th Cir. 1997} (holding that "the
desire to afford broad discovery is not without limits and
the trial court is given wide discretion in balancing the
needs and rights of both plamtifT and defendant™)

The motions address the sound discretion of the
courl. Thomas v. IBM, 48 F.3d 478, 482 (10th Cir.
1995). "[[HN4] A] party is entitled to request a protective
order 1o preclude any inquiry inte areas that are clearly
outside the scope of appropriate discovery." Caldwell,
165 F.R.D. ar 637. The party secking a protective order
bears the burden to show good {*7] cause for it. Senty
Ins. v. Shivers, 164 F.R.D. 255, 256 (D. Kan. 1996). To
establish good cause, the movant must submit "a
particular and specific  demonstration  of fact, as
distinguished  from  stereotyped and  conclusory
statements.” Gulf Oil v. Bernard, 452 U.S. §9, 102 n.16,
608 L. Ed 2d 693, 101 5. Cr. 2193 (1981); see also, In re
Terra Int'l, Inc., 134 F.3d 302, 306-07 (3th Cir, 1998)
{granting petition for writ of mandamus and instructing
district court to vacate a protective order based solely on
a conclusory allegation and unsupported by a particular
and specific demonstration of fact).

1. Plaintiff's Motioen for Protective Order

Plamuff’ sccks an order to Hmit her continued
deposition te six hours and to direct that it be rescheduled
for a convenient time. She sugpests that defendant, with
knowledge that her counsel would be unavailable,
scheduled the deposition for May 19, 1998. The notice
directs her to appear at the offices of defense counsel for
deposition to continue from day o day until completed.
{Notice Continuing Dep.) She further suggests that
defendant, without advising her of its availability |*8}
and for no given reason, refused to reschedule her
deposition for another day of that same week, She claims
that she made herself available at the appointed time for
her initial deposition in April, but concedes that she gave
only seven and one-hall hours of testimony. She
acknowledges her need for short breaks duc to her
diabetic condition. Because of her vision impatrment she
also requires more than usual time to review documents
during her deposition. She asserts that requiring a
substantial amount of documentation to be read o her
while all counsel remain in the room, however, is
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harassing and intimidating, She contends that defense
counsel is attempting to harass and intimidate her by
continuing her deposition beyond a reasonable time.

Defendant suggests that plaintiff did not serve her
motion papers until two business days prior to the
scheduled date for the deposition. Due to this late service
and alleged "manipulation of the process," defendant
contends it has been prejudiced because it had no choice
but to acquiesce to a continuance of her continued
deposition. It asserts that it could not avoid scheduling
the deposition on May 19, 1998, due to the then existing
discovery |*9] 1998, and the
unavailability of oppoesing counsel for any other day in
May. It concedes that it will not contest the rescheduling
of the deposition to a convenient date, however, if
plaintiff obtains an extension of the discovery deadline.

deadline of June §,

Defendant also objects to the request to limit the
continued deposition 1o an additional six hours. It
attributes the "paucity of actual deposition time" o
untimely arrival and interruptions on the pant of plaintiff
and her counsel and the fact that plaintiff requires a
significant amount of time to read exhibits. 1t sugpgests
this may necessitate a second day of deposition, if it
cannof {inish in a day. It argues that limiting the
continued deposiion may preclude it from fully
exploring plaintiff's extensive medical history, job
performance, requests for accommodation, and the nature
of her alleged damages.

The scheduled date for the deposition has passed.
The court finds the arguments of prejudice moot. The
court deems plaintifT's motion for a prolective order moot
to the extent it secks protection against a deposition on
May 19, 1998,

Plaintiff also comtends, however, that her continued
deposition should be limited to an }*10] additional six
hours. She offers no authority in support of this position.
"The Federal Rules of Civil Procedure de not set any
limit on the length of depositions.” Downs v. Brasted,
1993 U5, Dist. LEXIS 19695, No, 92-1611- MLB, 1993
W1, 566203, at *1 (D. Kan. July 21, 1993). ! [HNS] Fed.
R. Civ. P. 26(h)(2} authorizes limitations of time on
depositions. Rolscreen Co. v. Pella Prods. of Si. Lowis,
Inc., 145 FR.D. 92, 98 (8.D. lowa 1992}, Fed R. Civ. P.
30(d)(2) likewise provides authority "o limit the time
permitted for the conduct of a deposition.” Courts avoid
imposing  artificial  time  Jimits  for  depositions,
nevertheless, because "the length of the deposition will

vary depending on the nature of the action, the issues
raised, and the deponent’s involvement in the case”
Brasted, 1993 WL 566203, at *1.

1 "In 1992, the Advisory Committee on the Civil
Rules proposed extensive revisions to the Rules,
[1t] indtially proposed revising Rule 30 to add a six
hour time limitation on each deposition unless the
parties stipulated otherwise or obtained leave of
courl." Rolscreen Co. v, Pella Prods. of St. Louis,
Inc., 143 F.RD. 92, 99 nd (S.D. lowa 1992}, A
majority of the Advisory Committee, however,
rejected any presumptive limit on the length of
depositions. See Brasted, 1993 WL 566203, at *1.

[*11] [HN6)

Mere assertions by plaintiff of harassment and
intimidation provide no evidence of unduc burden. Cf.
Sentry Ins. v. Shivers, 164 F.RD. 255, 257 (D. Kan,
1996} (bald assertions of emotional and {inancial stress
do not show undue burden). She offers no evidence, by
affidavit, transcript, or otherwise, to substantiate these
assertions. She provides no details as to the harassment or
intimidation  she would face should the continued
deposition require more than six hours. She presents no
evidence that the previous deposition unreasonably
annoyed, embarrassed, or oppressed her, or that the
continued deposition will likely do so. She makes no
showing that her disabilities necessitale an artificial time
limit. On the contrary, her need for several mtermissions
and time to read documents suggests that an artificial
{ime limit may unfairly limit the discovery.

Plaintiff merely offers conclusory and speculative
statements about the need for a protective order. She has
not established good cause. The court denies her motion
for protective order to the extent it seeks to limit her
continued deposition to six hours. If defendant were 10
conduct the examination in bad faith [¥*12] or in such a
manner as to unareasonably annoy, embarrass, or oppress
her, she may provide grounds for rehef, See Fed R Civ.
P 30(d)3).

1V, Defendant’s Motion for Protective Order

Defendant has failed 1o comply with D.Kan. Rule
37.1. The Rule provides in pertinent part: "Motions under
Fed R Civ. P. 26(c) . . . directed at depositions . . _ shall
be accompanied by copies of the notices of depositions . .
. in dispute.” Defendant attached no copy of the notice of
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deposition for Richard Cudrin which 15 in dispute.
"Failure 1o comply with D.Kan, Rule 37.1 often makes it
difficult, if not impossible, for the court to determine
exactly what should be compelled or protected. The
court, therefore, generally overrules motions that lack the
required attachments." Burneft v. Western Resources,
Inc, 1996 U8 Dise. LEXIS 3641, No. 95-2145- EEO,
1996 WL 134830 at *2 (D. Kan. Mar. 21, 1996). The
motion and s supporting memorandum, however,
adequately inform the court of the dispute. The court thus
waives strict compliance with the rule and considers the
motion on its meris.

Defendant seeks an order to preclude the deposition
of Cudrin or, [*13] in the allernative, dirccting that it
proceed on a convenient date. He avers that he was
"eormitted lo participate in a court ordered mediation in
another matter taking place in California on May 22,
1998, the date for which [his] deposition [had] been
noticed." {(Cudrin AfT, P 6.) Plaintiff has consented 1o
reschedule the deposition 1o a date convenient for both
parties. Accordingly, the court deems defendant's motion
for a protective order moot to the extent H secks
protection against procecding on May 22, 1998,

The question remains, nevertheless, whether the
deposition should otherwise be prohibited. Defendant
asserts that a deposition would disrupt both Cudrin's
work and its business operations and would therefore be
unduly burdensome. It argues that he lacks relevant
knowledge and that plaintiff has already deposed several
wiinesses with pertinent information, including Debra
Schwartzfarb as its 30{b){6) representative.

Plaintiff disputes these contentions. She says that
Cudrin has relevant knowledge. She further disputes the
alleged hardship his deposition would impose. She
asserts that Ms. Schwartzfarb identified Cudrin as the
individual with information about policies, [*14]
procedures, and job descriptions which contain the
essential function for each position of defendant. Plaintiff
characterizes this information as critical to the material
issue of whether she could perform the essential functions
of her position with a reasonable accommodation, or that
of other positions in the store.

To demonstrate good cause for the protective order,
defendant submits two affidavits of Cudrin. He declares
in the first affidavit tha, prior to plaintiff's FEOC
complaint of January 1997, he was unaware of any facts
relating to her employment or termination from

defendant. (Cudrin Aff. P 3,) He further states: "l have
never reviewed any documents  relaing  to Ms.
Horsewood other than her EEOC complaint, Summons
and Complaint in the instant action and documents
prepared by [defense] counsel . . . with respect to this
Iitigation.” {{d.) Cudrin further avers that he did not speak
with anyone regarding plaintiff during the time she was
employed by defendant. (See id P 4.) He acknowledges,
however, that his responsibilities include "overseeing the
creation, implementation and enforcement of all policies
and procedures relating to employees of . . . Kids 'R' Us,
J*15]) " (Id. P 2.) He also admits in both affidavits that
divisional and regional human
occasionally seek his advice on employee-related matiers,
{See id; A, of Richard Cudrin P 2 as attached to Def's
Reply Mem., hereimn-afler Sccond Aff)) In response to the
passage of the ADA, furthermore, he convened
committees {0 identify and define the essential functions
of each job position of defendant. He was responsible for
reviewing these findings. (Second AIT. P 4))

resource managers

[HN7] Due to the broad scope of discovery, "it is
exceedingly difficult to demonstrate an appropriate basis
for an order barring the taking of a deposition." Nufichi v.
New York Univ. Med. Cir., 172 F.R.D. 130, 132 (SDN.Y.
1997). Courls may, nevertheless, "grant a protective order
prohibiting the taking of a deposition when it believes
that the information sought is wholly irrelevant to the
issues or prospective reliefl” Leighr v.  Beverly
Enterprises-Kansas Inc., 164 F.R.D. 550, 551-52 (D,
Kan. 1996) {(quoting United States ex rel. Westinghouse
Elec. Corp. v. Coonrod & Assocs. Constr. Co,, No.
89-2274-0, unpublished op. at 3 (D. Kan. Jan. 28, 1991)).
The normal practice |*16] of this courl, however, is 1o
deny motions to thwart a deposition. Id, at 552; Land v.
United Tele. S.E., Inc., 1995 U.S. Dist. LEXIS 3746, No.
Civ.A, 95- MC-220-KHV, 1995 WL 128500, at *35 (D.
Kan. Mar. 22, 1995). "An order barring a litigant from
taking a deposition s most extraordinary relief.”
Speadmark, Inc. v. Federated Dep't Stores, Inc., 176
FRD. 116 117 (SDNY. 1897). Courts "rarely grant a
protective order which totally prohibits a deposition,
unless extraordinary circumsiances are present.” Mike v,
Dymon, Inc., 169 F.R.D. 376, 378 (D. Kan. 1996j. In
fact, this court has characterized such a prohibition as a
"drastic action.” Deines v. Vermeer Mfz. Co., 133 F.R.D.
46, 48 n.2 (D. Kan. 1990},

As a peneral rule [HNB8] a party seeking discovery
may test an asserted lack of knowledge. See Nafichi, 172
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FRD. ar 132 (citing 8 Charles Alan Wright et al,
Federal Practice and Procedure § 2037 (2d ed. 1994)
[heremafter Wright]); Rolscreen Co. v, Pella Prods. of St
Louis, Inc., 145 F.RD. 92, 97 (5.D. Iowa 1992). The
deposition of |*17} Cudrin appears reasonably calculated
to lead to the discovery of admissible evidence. The
discovery plan incorporated into the Scheduling Order of
January 30, 1998, designates the following subjects for
discovery: (1) whether plaintiff could perform the
essential - functions of her job with or without
accommodation; {2} whether defendant was required to
reasonably accommodate her. Cudrin had a supervisory
role in developing the job descriptions that purportedly
define the essential functions of each position,
speciically in response 1o the passage of the ADA. One
may reasonably assume he knows about the job
descriptions and essential functions of the work. He also
had responsibility and familiarity with creafing,
implementing, and enforcing the ADA policies of
defendant. He may well know to what extent defendant
can or should be able to accommodate a diabetic and
legally blind employee,

Defendant argues that Cudrin's status as a corporate
officer supports a showing of good cause for the
requested protective order. In support of this proposition
it cites Thomas v. IBM, 48 F.3d 478 (10th Cir. 1993), two
cases cited by the court in Thomas: Lewelling v. Farmers
Inswrance of Columbus, fne., 879 F.2d 212 (6th Cir.
1989}, 1*18] and Salter v. Upjohn Co., 593 F.2d 649 {5th
Cir. 1979), and 1his courl's ruling in Gazaway v. Makita
USA, Inc., 1998 U.S. Dist. LEXIS 6355, No. 97-2287-
JWL, 1998 WL 219771 (D, Kan. April 16, 1998). These
cases do not help defendant.

In Lewelling a group of employees brought an action
for breach of contract and fraud against their former
employer. See 879 F.2d ar 213. The district court graried
summary judgment in favor of the employer. The
employees appealed. See id During discovery the
plaintiffs had sought to depose the Chairman of the Board
and Chief Executive Officer of the corporate defendant.
The district count had issued a protective order against a
deposition. See id. ar 218, The Sixth Circuil Court of
Appeals merely held that the district court had not abused
its discretion in issuing the protective order. Collateral
efforts to annoy, harass. and press the defendant into a
seltlement discussion, rather than the professed lack of
knowledge of the deponent, provided the good cause
necessary for the protective order. The court finds no

Papge 7
13108, *16

such conduct in the instant case,

Salter, |*19] Thomas, and Gazaway have common
holdings. They provide that a deposition notice violative
cither of a procedural requirement or of the general
principle that a corporate officer be deposed ai the
principal corporate place of business of the defendant
may pose an undue burden upon a corporste defendant
and provide good cause for a protective order. Each of
the cases bad cicumstances which are absent here.
Despite defendant's contention in Salrer that its corporate
officer lacked personal knowledge, the court authorized
the deposition, if the plaintiff were not satisfied after
deposing other witnesses employed by the defendant. The
Thomas court, likewise, found a failure to depose other
corporate personnel to be a factor in precluding the
deposition of a corporate officer.

In the case before the cournt plaintiff has deposed
several witnesses employed by defendant. They include
the manager and two assistant managers of the Overland
Park, Kansas store that employed her. She has deposed
the district manager who oversaw operations at the store
during part of her employment, She has noticed the
deposition of the district manager who oversaw these
operations when defendant hired (%20} her. She has
deposed Debra Schwartzfarb, the Dwector of Human
Resources for Kids "R" Us employees, as corporate
representative under Fed. R Civ. P. 30¢b}{6). Ms,
Schwartzfarb identified Cudrin as the person 10 whom
two of her deposition questions should be directed.

Consistent with the general rule that a party seeking
discovery is entitled to test an asserled lack of
knowledge, the representation by the defendants in Salrer
and Gazaway that their respective corporate officers
lacked personal knowledge did not establish good cause
for precluding the requested depositions. In Salter the
court observed that the deposition should have been
allowed if the plaintiff had given proper notice. See 593
F.2d at 651, Similarly, in Gazaway, this court heid that
the corporate defendant was not required to hear the
burden and expense of transporiing the corporate officer
from Japan to Kansas City, but otherwise allowed the
deposition to be taken. See 1998 WL 219771 at *3, In
Thomas an asserted lack of knowledge was merely one
among several weightier circumstances which established
good cause to prechude the deposition. See 48 F.3d ar
483, 1*21} Defendant here suggests lack of personal
knowledge as the sole basis for the protective order. It
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has not shown that the deposition would be unduly
burdensome, Bt has not established good cause for s
profective order.

The probability that Cudrnin can provide relevant
evidence lo a material issue outweighs the suggested
burden ol his depesition. That Cudrin is too busy and that
a deposition will disrupt his work carries Iittle weight.
Most deponents are busy. Most depositions involve some
disruption of work or personal business. "[[HN9] A)
showing that discovery may involve some inconvenience
... does not suffice to establish good cause for issuance
of a protective order.” Tolon v. Board of County
Comm'rs, 1995 U.S. Dist. LEXIS 19100, No. 95-2001-
GTV, 1995 WL 761452, at *3 (D. Kan. Dec. 18, 1995).

The affidavits of Richard Cudrin present nothing of

consequence to warrant a {inding of undue burden.
Defendant has failed to establish by a particular and
specific demonstration of fact that a protective order is
warranted. The representation that Cudrin lacks personal
knowledge does not suffice to meet its burden of showing
good cause for a protective order, [*22] Accordingly, the
court denies the motion for protective order of defendant

to the extent it secks to preclude the deposition of

Richard Cudrin.

Defendant notes that Cudrin's deposition s not
noticed as that of a corporate representative. The count
finds that fact of no consequence. [HN10] A deposing
party may "obtain the deposition of a corporation through
two alternative methods." Moore v. Pyrotech Corp., 137
F.RD. 356, 357 (D. Kan. 1891}, Pursuant to Fed R. Civ.
P. 30(D)(6), the deposing party may name the corporation
as the deponent and then the comporation designates one
or more employees 1o testify on its behalf. See id.

Alternatively, however, a deposing party
may, pursuant to  Rule  30(h)(1),
specifically name as the deponent a
corporate  employee. I the named
emplovee is a director, officer, or
managing agent of the corporation, such
employee  will  be reparded as a
representative of  the  corporation.
Repardless of which method is used, the
corporation is responsible for producing
s representative for deposition.

Id. (citations omitted). H other efficials of the corporate

defendant have relevant information but did not testify
pursuant |*23}1 to Rufe 30/bj6), a party may depose
them. See Stone v. Morion Int'l, Inc., 170 F.RD. 498,
499-504 (D. Uah 1997); Fed R Civ. P. 30(hji6)
advisory committee's note {1970 amend,),

Defendant also suggests that plaintiff may obtain
information from Cudrin through interrogatories or
deposition upon written questions. i has shown no
adequate reason lor imposing an alternative method of
discovery over the one chosen by plaintiff. [HN11] A
party generally may choose the order and manner of
discovery.

Defendant also requests that any deposition of
Cudrin be limited to six hours. 1t has shown insufficient
grounds for For reasons stated
previously, the court disfavors arbitrary time limitations
on depositions.

such a hmitation.

V. Sanctions

Overruling a motion for protective order prompts
consideration of sanctions under Fed R Civ P
37ta){4)(B}. See Fed R. Civ. P. 26(c). Rule 37(a)(4)(B}
provides in pertinent part:

If the motion s denied . . . the court
shall, after affording an opportunity o be
heard, require the moving party or the
attorney filing the motion or both of them
to pay to the party or deponent who
opposed the motion the reasonable |*24)
expenses mcurred in opposing the motion,
including attorney's fees, unless the court
finds that the making of the motion was
substantially justified or that other
circumstances make an award of expenses
unjust.”

The court finds sanctions umjustified. Each party
shall bear its own expenses incurred on the motions and
subsequent briefing.

V1. Discretionary Authority to Compel Discovery

[HNI12] Fed R. Civ. P. 26(c) also provides that "if
the motion for a protective order is denied in whole or in
part, the court may, on such terms and conditions as are
just, order that any party or other person provide or
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permit discovery.” Pursuant to this provision, the coun
directs plaintiff to appear for her continued deposition at
the offices of defense counsel in Kansas City, Missouri
on a mutually convenient date, or at any other place to
which the parties may agree. The court further directs
defendant to produce Richard Cudnn for deposition in
Paramus, New Jersey, on a date mutually conveniemt, or
at any other place to which the parties may agree.

V1}. Conclusion

In summary, the coun sustains the Motion to Amend
Plaintiff's  Suggestions in Opposition to  Defendant's
Motion [*25] for Protective Order Pursuant to Fed. R.
Civ. P. 26(c) (doc. 49) as unconested and deems moot in
part and otherwise denies both Plaintif's Motion for

Protective Order {(doc. 28) and Defendant's Motien for
Protective Order (doc. 32) as herein set forth. Pursuant to
its discretionary authority to compel discovery when
denying a proposed protective order, it orders plaintiff
and Richard Cudrin to appear for their depositions as set
forth herein. The court denies sanctions.

IT 1S SO ORDERED.

Dated in Kansas City, Kansas on this 13th day of
August, 1998,

Gerald 1.. Rushielt

United States Magistrate Judge
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RITA MILES, PLAINTIFFS v. WAL-MART STORES, INC,, et al, DEFENDANTS

No. 5:06-cv-5162-RTD

UNITED STATES DISTRICT COURT FOR THE WESTERN DISTRICT OF
ARKANSAS, FAYETTEVILLE DIVISION

2007 U.S. Dist. LEXIS 51734

July 17, 2007, Decided
July 17, 2007, Filed

SUBSEQUENT HISTORY: Motion denied by Mills v.
Wal-Mari Stores, Inc., 2007 US. Dist. LEXIS 57895
(W.D. Ark., Aug. 7, 2007)

PRIOR HISTORY: Miles v. Wal-Mart Stores, Inc.,
2007 U.S. Dist. LEXIS 46747 (W.D. Ark., June 25, 2007)

CORE TERMS: deposition, protective order, discovery,
good cause, undue burden, discovery process, high level,
embarrassment, oppression, admissible, annoyance,
lawsuit, corporate executives, harassment, moot

COUNSEL: [*1] For Rita Miles, Plaintiff: James G,
Lingle, LEAD ATTORNEY, Lingle Law Firm, Rogers,
AR.

For Wal-Man Stores, Inc., Defendant: Vince Chadick,
Bassett Law Firm, LLP, Fayetteville, AR.

JUDGES: James
Magistrate Judge.

R. Marschewsk:, United States

OPINION BY: James R. Marschewski

OPINION

ORDER

Before the court is the Defendant's Motion for
Protective Order {Doc. 28) and Memorandum Brief {Doc.
29} filed June 29, 2007 and the Plaintiff's Response (Do,
31} and Memorandum Brief (Doc. 32) filed July 13,
2007. The matter has been referred 10 the undersigned for
disposition by Order (Doc. 30) entered July 2, 2007.

Background:

The plaintill claims damages against the defendant
for violation of the Sarbanes-Oxley Act seeking
compensatory damages, reinslalement, back  pay,
damages for loss of future earnings capacily, costs and
fees.

The Plainuff is secking to take the deposition of
President and Chief Executive Officer of Wal-Mart, Lee
Scott, and Executive Vice President and Corporate
Secretary, Tom Hyde, who at the time of the events
giving rise to this lawsuit oversaw the Wal-Mart's Legal
Department. Wal-Mari brings this Motion pursuant to
Federal Rule of Civil Procedure 26(c) on the grounds
that the depositions of H. Lee Scott [*2] and Thomas
Hyde would cause “annoyance, embarrassment,
oppression, or undue burden or expense.” Fed. R. Civ. P.
26¢1c).

This case centers around the Department of Juslice
investigation of the ex President and CEO of Wal-Mart.
Plaintiff notificd the F.B.I. that Wal-Mart was conducting
a shredding operation of pertinent documents and, as a
result, the Department of Justice conducted a search of
Wal-Mart's home office. The Plaintiff contends that on
the weekend after Wal-Mart's offices were raided, the
U.S. Attorney, members of his staff, and F.B.]. agents
met with and asked for {ull cooperation with the
Coughlin investigation from H. Lee Scott and Tom Hyde.

The Plamti{T contends that as a result of her action
Wal-Mant did "step up intimidation tactics against
Plaintiff, and otherwise retaliate with psychological
harassment, physical harassment, damage to her personal
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property and giving her undeserved low evaluation
scores”. (Doc. 1, page 4-5)

The Defendant seeks a Protective Order with regard
to the notices duces fecum served upon it by the Plaintiff
concerning the testimony of Mr. Scott and Mr. Hyde.

Discussion:

It is well-established that the scope and conduct of
discovery are within the |*3] sound discretion of the trial
court.  Marroguin-Manriguez v, Immigration  and
Natwralizarion Serv., 699 F.2d 129, 134 (3d Cir 1983).
The Federal Rules of Civil Procedure permit discovery of
"any matier, not privileged, that is relevant to the claim or
defense of any party." Fed R.Civ.P. 26(b)(1). Discovery
is not limied solely to admissible evidence but
encompasses  matters  which  “appear] | reasonably
calculated to lead to the discovery of admissible
evidence." Sce id; Oppenheimer Fund Inc. v. Sanders,
437 U.S. 340, 98 5.Cr. 2380, 57 L.Ed2d 253 (1978).
"Relevance is construed broadly and determined in
refation to the facts and circumstances of each case." Hall
v. Harleysville Ins. Co., 164 FRD. 406, 407
{E.D.Pa 1996).

Fed R.Civ.P. 26(c} provides that the Court may,
upon a showing of good cause, "make any order which
justice requires to prolect a party or person  from
annoyance, embarrassment, oppression, or undue burden
or expense." The party seeking 4 protective order has the
burden to show good cause for it. Reed v. Bennett, 193
F.RD. 689, 691 (D.Kan.2000). General Dynamics Corp.
v. Seltb Mfg. Co. 481 F.2d 1204, *1212 (C.A.1973) To
establish good cause, that party must make "a particular
1*4] and specific demonstration of fact, as distinguished
from sterectyped and conclusory statements." Pepsi-Cola
Boutling Co. of Pittsburgh, Inc. v. Pepsico, Inc., Case No.
01-2009, 2002 U.S. Dist. LEXIS 8134, 2002 W[ 922082,
alt *1 (D.Kan. May 2, 2002) (quotations and citations
amitted). General Dynamics Corp. v. Selb Mfg. Co., Id

While the Court may gramt a protective order
prohibiting the taking of a deposition when it believes
that the information sought is wholly irrelevant to the
issues in the case, the normal practice of this Court (10th
Circuit) is to deny motions that seek to entirely bar the
taking of a deposition. Horsewood v. Kids "R" Us, Case
No. 97-2441, 1998 U8, Dist. LEXIS 13108, 1988 WL
326589, ar *3 (D.Kan. Aug. 13, 1998). Van Den Eng v.
Coleman Co., Inc. 2005 U.S. Dist. LEXIS 40720, 2005

WL 3776352, *2 ¢D.Kan.) (D.Kan. 2005)

The court  certainly recognizes that  taking
depositions of high level corporate employees has the
potential for abuse and that the court should be attune to
that potential. Folwell v. Hernandez, 210 F.R.D. 169, 173
(MDNC. 2002 There has been no showing that the
Plaintiff has abused the discovery process or has not
sought or been wiliing to accommodate the witnesses.

The Court rejects  Wal-Mart’s  assertion  that
high-level corporate |*5] executives {"Apex Officials™)
cannot be deposed unless the party seeking the deposition
can show that (1) the executive has unique or special
knowledge of the facts at issue and (2) the seeking party
has exhausted other less burdensome avenues for
obtaining the information sought. The Defendant seeks 10
put the burden on the Plantiff to show why the
deposition should be taken as opposed 1o the burden
being on the Defendant to show why it should not. Court
does not believe that the burden rest with the Plaintiff and
in the cases cited by the Defendant, almost invariably, the
Defendant had produced affidavits to show that the
witness did not have specific knowledge about the facts
relating to the lawsuit.

All of the behavior that underlies this cause of action
originated at the very top of the chain of command in one
of the largest corporations in the world. It is certainly
reasonable to the court to believe that very high level
employees could have pertinent information concerning
the Plaintiff's claim arising out of a "whistleblowing”
incident which involved the highest corporate exccutive
employed by the Defendant. This is not to say that the
Plaintiff may order the witnesses to be [*6] produced
without reasonable accommodation to  their busy
schedules, or that preliminary discovery may make the
maltter moot but the Defendant's blanket assertion that the
Plaintiff should have no access to these witnesses is
incorrect.

Conclusion:

The Motion for Protective Order is DENIED but the
Court will direct that the depositions of these two
witnesses shall come later in the discovery process, rather
than sooner, in the hope that the necessity for one or both
depositions may become moot.

IT 1S SO ORDERED this 1 7th day of July 2007,
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LEXSEE 20601 ULS. DIST. LEXIS 10097

CANAL BARGE COMPANY, Plaintiff/Counter-Defendant, v.
COMMONWEALTH EDISON COMPANY, Defendant/Counter-Plaintiff.

Case No. 98 C 6509

UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF
ILLINOIS, EASTERN DIVISION

2001 U.S. Dist. LEXIS 106097

July 18, 2001, Decided
July 19, 2001, Docketed

DISPOSITION: [*1] ComEd's Motion to Quash
Notice of Deposition DENIED and Canal Barge's Motion
to Strike Notices of Rule 30¢b) () Depositions and Riders
Attached to Notices of Depositions GRANTED in part
and DENIED in part.

CASE SUMMARY:

PROCEDURAL POSTURE: The action involved the
claims and cross-claims of the parties arising from
maintenance  and charges  and  alleged
nonpayment. Before the count were defendant's motion to
quash a notice of deposition and plainti{T’s notice to strike
notices of deposition and ridess attached to the notices.

nsurance

OVERVIEW: Defendant argued that the areas of inquiry
in the deposition notice asked for knowledge of its legal
posttion and were inappropriate under Fed. R. Civ. P,
30¢bj¢6). The court disagreed. Plaintiff was entitled to
know the basis lor defendant's legal position, and the
information request was not privileged. The inquiries
were more appropriately posed in a deposition that by
contention interrogatories. The defendant put the matter
into issue, thus it was obligated to submit to guestioning
and to produce knowledgeable employees and/or to
prepare a witness by having the witness review the
relevant documents. Plaintiff contended, in its motion to
strike, that because it had identified only one witness
despite being served with six notices, that the witness
should only be deposed for one-day under Fed. R Civ. P.
30. The court found that the complexities of the case
justified a longer deposition and extended the time to
three days for seven hours. The riders to the deposition

notices were struck as untimely since the requests were
neither "few and simple” nor "closcly related to the oral
examinatien  sought.” but the information already
requested was to be brought to the deposition.

OUTCOME: The court dented defendant's motion to
quash the deposition nolice and gramed in part and
denied in part plaintiff's motion to strike deposition
notices and the attached riders.

CORE TERMS: barge, deposition, notice, rider,
designate, advisory commitiee's, deponent, designee,
discovery, business entity, useful life, work performed,
production of documents, interrogatory, designated,
repair, oral examination, knowledgeable, questioning,
untimely, prepare, entity's, subject matter, witness to
testify, legal position, legal defense, former employees,
personal knowledge, particularity, presenting

LexisNexis{R) Headnotes

Civil Procedure > Discovery > Methods > Oral
Depositions

{HNI1} Fed R. Civ. P. 30¢b)(6} allows litigants {o name a
business entity as a deponent. Rule 30¢bj(6) is designed
to prevent business entities {from "bandying,” the practice
ef presenting employees for their deposition who
disclaim knowledge of facts known by oiher individuals
within the entity.
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Civil Procedure > Discovery > Methods > Oral
Depositions
[HN2] Sce Fed. R Civ. P. 30¢b)(6).

Civil Procedure > Discovery > Methods > Oral
Depasitions

[HN3} The Fed R. Civ. P. 300bj(6) gives the corporation
who is being deposed more control by allowing it to
designate and prepare a witness (o testify on  the
corporation’s behalf.

Civit  Procedure > Discovery > Methods > Oral
Depaositions

[HN43} For a Fed R Civ. P. 30(b)(6) deposition to
operate effectively, the deposing party must designate the
areas of inquiry with reasonable particularity, and the
corporation  must
witnesses 10 address these matters. Once the deposing
panty specifies the topics of the deposition, it becomes the
corporation’s duty to designate one or more individuals
able to testify about the relevant areas,

designate and adequately prepare

Civit Procedure > Discovery > Methods > Oral
Depaositions

Civil Procedure > Discovery > Methods > Written
Depositions

Evidence > Judicial Admissions > General Overview
[HN5Y A Fed R. Civ. P. 30¢b)(6) deponent's testimony
does not represent the knowledge or opinions of the
deponent, but that of the business entity. In effect, the
deponent is speaking for the corporation, presenting the
corporation’s position on the topic. The deponent must
testify to both the facts within the knowledge of the
business entity and the entity's opinions and subjective
beliefs, including the entity's interpretation of cvents and
documents. A corporation is "bound" by its Rule 307b)(6)
testimony, in the same sense that any individual deposed
under Rule 30¢b)(1) would be "bound” by his or her
lestimony, however, this does not mean that the witness
has made a judicial admission that formally and finally
decides an issue.

Civil  Procedure >  Discovery > Methods >
Imterrogarories > General Overview

Civil Procedure > Discovery > Methods > Oral
Depositions

[HN6] Generally, inquiry regarding a corporation’s legal

positions is appropriate i a Fed R. Chv. P 307hj(6)
deposition. However, some inquiries are better answered
through conlention interrogatories when the questions
involve complicated legal issues. Whether a Fed. R, Civ.
P 30(b)(6) deposition or a Fed R Civ. P 3i(c)
contention interrogatory is more appropriate will be a
case by case factual determination,

Civil Procedure > Counsel > General Overview
Civil Procedure > Discovery > Methods
Depositions

[HN7] A corporation cannot have its atlorney assert that
the facts show a particular position on a topic when, at
the Fed R. Civ. P. 30(b)(6) deposition, the corporation
asserts no knowledge and no position.

> Oral

Civil Procedure > Discovery > Methods > Oral
Depaositions

[HNS8] If none of a corporation’s current employees has
sufficient knowledge to provide the movant with the
requesied information, the corporation is obligated to
prepare one or more witpesses so that they may give
complete, knowledgeable, and binding answers on behalf
of the corporation.

Civil  Procedure > Discovery > Methods > Oral
Depositions

[HN9] Under the Advisory Committee’s Notes to Fed. R.
Civ. P. 30(d)(2), if a corporation desighates more than
one represenlative in response {o a deposition notice
under Rule 30(b)(6), the one day limit applics separately
to cach designec.

Civil Procedure > Discovery > Methods > Oral
Depositions

Civil Procedure > Discovery > Methods > Stipulations
Evidence > Competency > Interpreters

[HN10] The language of Fed R. Civ. P. 3({d)(2) limits a
deposition to one day of seven hours, unless otherwise
authorized by the court or stipulated by the parties. The
Advisory Committee's Notes o Rule  30(di(2)
contemplate various faclors a court may consider in
determining whether to order an extension, including the
need for an interpreter, if the examination will cover
events occurning over a long period of time, 1/ the witness
will be duestioned about numerous lengthy documents, or
in multi-party cases.
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Civil Procedure > Discovery > Methods > Oral
Depositions
[HN11] See Fed. R. Civ. P. 30¢bj)(5).

Civit  Procedure > Discovery > Methods > Oral
Depositions

Civil Procedure > Discovery > Methods > Requests for
Production & Inspection

[HN12] A document request under Fed R Civ. P
30(b)(3) is a complement 10 a Fed R Civ. P 30
deposition, not a substitute for a Fed R Civ. P. 34
document request. Thus, requests which [all under the
rubric of a Rule 30¢b){5} deposition should be "few and
simple" and "closely related to the oral examination”
sought. Otherwise, the Court may assume that the
document request falls under Rule 34 and, as such, is
barred as untimely under the scheduling order.

Civil Procedure > Discovery > Methods > Oral
Depositions
[HN13] See Fed. R Civ. P 30(b)3) advisory

committee's notes.

COUNSEL: For CANAL BARGE COMPANY,
plaintiff; Warren J. Marwedel, Shari L. Friedman,
William Phillip Ryan, Marwedel, Minichello & Reeb,
P.C., Chicago, IL.

For COMMONWEALTH EDISON COMPANY,
defendant: Gary W. Bozick, Hoffman, Burke & Bozick,
Chicago, IL.

For COMMONWEALTH EDISON COMPANY,
counter-claimant: Gary W. Bozick, Hoffman, Burke &
Bozick, Chicago, Ii..

For CANAL BARGE COMPANY, counter-defendant:
Warren ). Marwedel, Shari L. Friedman, William Phillip
Ryan, Marwedel, Minichello & Reeb, P.C., Chicago, IL.

JUDGES: Nan R. Nolan, United States Magistrate
Judge.

OPINION BY: Nan R. Nolan

OPINION

MEMORANDUM OPINION AND ORDER

Canal Barge Company {Canal Barge) has filed a
Complaint against Commonwealth Edison Company
(ComEd) seceking payment of two invoices for
maintenance  and  insurance charges  incurred  in
1996-1997 for the upkeep of barges subject to a
comtractual agreement between the partics. ComEd
admits that it failed to pay the amounts billed in the two
invoices, and is asserting |*2] in its counterclaim that
Canal Barge billed ComEd for invalid charges which [all
outside the scope of the contract. This matter 1s before the
Court on ComEd's Motion to Quash Notice of
Deposition, (Docket Entry # 73), and Canal Barge's
Motion to Strike Notices of Rule 30(h)(6) Depositions
and Riders Attached to Notices of Depositions, (Docket
Entry # 71). For the following reasons, ComEd's Motion
to Quash 15 DENIED and Canal Barge's Motion 1o Strike
is GRANTED in part and DENIED in part.

1. Federal Rule of Civil Procedure 30(b)(6)

{HN1] Federal Rule of Civil Procedure 30(bj(6)
allows htigants to pame a business entity as a deponent.
Rule 30¢b)(6) is designed to prevent business entities
from "bandying," the practice of presenting employees
for their deposition who disclaim knowledge of facts
known by other individuals within the entity. SmithKline
Beecham. Corp. v. Apotex Corp., 2000 U.S. Dist. LEXIS
667, *24, 2000 WL 116082, at *8 (N.D. Ill. Jan. 24,
2000) (citing Alexander v. F.B.1, 186 FRD. 145, 132
(D.D.C.1999)). Rule 30¢b)(6) states in pertinent part that:

[HN2] A party may in the party's nolice
and in a subpoena name as the deponent a
public or private corporation [*3] ... and
describe with reasonable particularity the
matters  on which  examination is
requested. In that event, the organization
so named shall designate one or more
officers, direclors, or managing agents, or
other persons who consent to testify on its
behalf, and may set forth, for each person
designated, the matters on which the
person will testify. . . . The persons so
designated shall testify as 1o matters
known or reasonably available to the
organization,

Fed. R. Civ. P. 30¢b)(6). [HN3] The Rule gives the
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corporation being deposed more control by aliewing it to
designate and prepare a witness to testify on the
corporation's behalf. Fed R Civ. P 30rb)(6} advisory
committee's note. "[HN4] For a Rule 30b)(6) deposition
to operate cffectively, the deposing party must designate
the areas of inquiry with reasonable particularity, and the
corporation must designate and adequately prepare
witnesses to address these matters.” United States v.
Taylor, 166 F.R.D. 336, 360 (MD.N.C. 1996). Once the
deposing party specifies the topics of the deposition, #
becomes the corporation’s duty to designate one or more
individuals able 1o testify about the relevant arcas.
SmithKline, 2000 WL 116082, [*4] at *8.

[HNS5] A Rule 30¢b)(6) deponent's testimony does
not represent the knowledge or opinions of the deponent,
but that of the business entity. Taylor, 166 F.R.D. ar 361
In effect, the deponent is "speaking for the corporation,”
presenting the corporation’s pesition on the topic. Id. The
deponent must testify 1o both the [acts within the
knowledge of the business entity and the entity's opinions
and subjective beliefs, including the entity’s interpretation
of events and documents. 1d. A corporation is "bound” by
its Rule 30(b)(6) testimony, in the same sense that any
individual deposed under Rwle 30¢b)f1) would be
"bound” by his or her testimony, however, this does not
mean that the witness has made a judicial admission that
formally and {inally decides an issue. W.R. Grace & Co.
v. Viskase Corp., 1991 UL.S. Dist. LEXIS 14651, *6, 199]
WL 211647 at *2 (N.D. IIl. Oct. 15, 1991){citing Brown
& Root, Inc. v. American Home Assur. Co., 353 F.2d 113
(Sth Cir 1965}, cert. denied, 384 U.S. 943, 16 L. Ed. 2d
541, 86 5. Cr. 1465 {1966)).

[1. ComEd's Metion to Quash Notice of Deposition

In its Motion to Quash, ComEd generally argues that
the topics designated by Canal Barge are [*5]
inappropriale for inquiry in a Rude 307b)(6) deposition,
Specifically, Canal Barge groups its objections into the
{ollowing three areas:

1} Topics 1-6, 9, 12 call for the designee
to speculate and form fegal conclusions

2) Topics 7, 8§, and 11 request
ComEd's position on the useful lfe of the
barges, which requires the ComEd
designee to sift though 600 pages of
documents received from Canal Barge

3) Topics 10 and 13 call for the "legal
defense strategies of ComEd with respect
to Canal Barge's claims against ComEd."

The Court finds that all of these areas are proper
arcas of questioning in a Rule 30(b)(6) deposition. In the
objections grouped under areas 1 and 3, ComEd argucs
against being required to provide any information which
could be characterized as is legal position on the
contracts at issue. Canal Barge responds by noting that
ComEd's position in its defense of this case s that the
work performed is not maintenance under the contracts,
Canal Barge contends it is entitled to know the basis for
that position. Canal Barge further asserts that ComkEd has
not claimed this information 1s protected by privilege and
has cited to no case law in support of its [*6} opposition
to the topics,

[HN6] Generally, inquiry regarding a corporation’s
legal positions is appropriate in a Rule 30(b)(6)
deposition. See U.S. v. Tavier, 166 F.R.D. 336, 362
(MDNC 1996). However, some inquiries are better
answered through "contention interrogatories” when the
questions involve complicated legal issues. See Taylor,
o6 FRD. at 362 n7. Whether a Rule 307b)(6)
deposition or a Rule 33fc) contention interrogatory is
more appropriate will be a case by case factual
determination. Id. The Court {inds in this case that there
is both a legal and factual component to the interpretation
of these contracts, and that Canal Barge's quite
fact-specific inquiries into ComkEd's position that the
work performed on the barges was not mainlenance arc
more appropriately posed i a Rule 30¢b)(6) deposition
rather  than  through  contention  interrogatories.
Furthermore, Canal Barge is correct that ComEd has not
asserted any privilege relating to any questions regarding
it's "legal defenses” to the contracts.

ComEd's second general objection asserts that any
inquirics by Canal Barge into the useful life of the barges
(Topics 7.8, and 11) would require [*7] ComEd's
designee to review more than 600 documenis and would
therefore be unduly burdensome. Canal Barge responds
by saying that it is Com£Ed who has put the useful life of
the barges at issue by seeking discovery from Canal
Barge on this topic. (See Canal Barge's Resp. at 9)
[HN7] A corporation cannot "have [its] attorney assent
that the facts show a particular position on a topic when,
at the Rule 30(b)(6) deposition, the corporation asserts no
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knowledge and no position.” Tavlor, 166 F.RD. i 363
1.8 The Court finds that if ComEd wishes to introduce
evidence and tske a particular position regarding the
useful life of the barges at tmal, then # must submit 1o
questioning regarding that position at the Rule 30(hi(6)
depesition, and be prepared to discuss any documents
relevant to that position.

ComkEd raises one further objection to the topics
named by Canal Barge for the Rule 30(b)(6) deposition.
Comlid states in its motion to guash (and attaches a
supporting affidavit to this effect) that many of its most
knowledgeable employees on these topics now work for
Midwest Generation, with which ComEd is having a
legal dispute, Therefore, ComEd argues, # is unable |*8]
to designate any of these former employees, who have
personal knowledge of these topics, as its representative.
Canal DBarge responds that there are certain former
employees who may be knowledgeable about these
matters who do not work for Midwest Generation,
namely Roland Kraatz, George Rifakes, or James Small.
Most mmportantly, Canal Barge points out that even if
none of these employees could testify, ComEd still has a
duty to designate a representative who has knowledge on
these topics, even if the employee has no personal
knowledge and has to be educated. The Court agrees that
"[HN8}] if none of defendant's current employees has
sufficient knowledge to provide plaintiffs with the
requested information, defendant is obligated to 'prepare
[one or more witnesses] so that they may give complete,
knowledgeable and binding answers on behalf of the
corporation.” ferardi v. Lorillard, Inc., 1991 U.S. Dist.
LEXIS 11320, *3, 1991 WL [58911, at *I (E.D. Penn.
Aug, 13, 1991) (citing Marker v. Union Fidelity. Life Ins.
Co., 125 FRD. 121, 126 (MD.N.C. 1989)).

The Court finds that all of the topics listed by Canal
Barge for its Rule 30¢h)(6) deposition are appropriate,
and therefore, DENIES ComEd's [*9] Motion to Quash.

I11. Canal Barge's Motion to Strike Neotices of Rule
30bj6) Depositions and Riders Attached to Notices of
Depositions

On May 29, 2001, ComEd served six notices of
deposition on Canal Barge pursuant to Rule 30(h)(6). A
rider was attached to each notice requesting Canal Barge
to produce documents contained within eleven separate
categories. In this motion, Canal Barge requests that,
since it plans only to produce one witness lo testify as to
all of the barges, ComEd be limited to only one single

day of deposition testimony. Canal Barge also requests
that the Court strike the riders reguesting further
documents  as uatimely requesis for production of
documents pursuant to Federal Rule of Civil Procedure
34.

A. Canal Barge's Request to Limit the Rule 30¢b)(6)
Deposition to One Day

Canal Barge's first request that ComEd's Rule
30¢bi(6) deposttion be limited 1o one seven-hour day 18
based upen Rule 30¢d)(2) which limits the deposition of
cach witness to one day of seven hours. [HN9] Under the
Advisory Commuittee's Notes to Rule 30(d)f2), if a
corporation designates more than one representative in
response Lo a deposition notice under Rule 30(5)(6), the
one [*16] day limit applies separately to each designee.
Fed. R. Civ. P. 30(d}{2) advisory commitiee's notes.
Canal Barge argues that when a party only designates one
witness under Rule 30¢b)(6), a party should not be able to
circumvent the one witness, one day limit by issuing
multiple notices covering the same subject matter. In
Response, ComEd notes that the notices do not cover the
same subject matter, in that the repair performed on each
barge was unique, and requires individualized inquiry.
Come argues that "it is unreasonable to hmit ComEd to
ask detailed questions of the work done on 56 barges in
one 7-hour time period." (ComEd's Resp. at 3.)

In this case, as Canal Barge only plans to designate
one witness 1o respond to all questions regarding the
repair work on the barges, Rule 30¢d)(2)'s one-day time
restriction does apply. However, [HN10] the language of
Rule 30¢d)(2) limits a deposition 1o one day of seven
hours, "unless otherwise authorized by the court or
stipulated by the parties.” The Advisory Commitlee's
Notes to Rule 3d)f2) contemplate various factors a
courl may consider in delermining whether to order an
extension, including the need for an interpreter, if the
examination will [*11] cover evenls occurring over a
long period of time, if the witness will be questioned
about numecrous lengthy documents, or in multi-party
cases. Fed R Civ. P. 30(d)(2) advisory committee notes.
In this case, the Court {inds that the factual complexity of
discussing repair work performed on 56 barges and the
need to refer to numerous accompanying documents
justifies authorization to extend the time allowed for this
deposition.

However, while the Court agrees with ComEd that
the scope of this Rule 30¢bj{6) deposition requires more
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than one day of questioning, it finds ComEd's request for
six days 1o be cxcessive. ComEd has not provided the
Court with any case authority for its argument that it can
simply serve six separale notices of deposition under Rule
30¢b)(6) and be automatically entitled to six full days of
depositions  regardless of the number of corporate
representalives  designated by Canal Barge. As Canal
Barge points out in i1s Reply, the solution to the problem
lies in requiring ComkEd to make efficient use of its time.
The Couri finds that allowing ComEd up to three seven
hour days i which o conduct its Rule 30(b)(6)
deposition provides a compromise which allows ComkEd
ample [*12] time to question Canal Barge's designee
regarding the repair work performed on the barges, while
reguiring ComlEd fo use its time in an efficien! manner.
Therefore, the Court 15 authorizing ComEd to use up te
three seven hours days i its Rude 30¢b)(6) deposition of
Canal Barge, and Canal Barge's motion o strike this
deposition in its entirely is denied.

B. Canal Barge's Request for the Court to Strike the
Riders Attached to the Notices of Deposition

Canal Barge's second request is for the Court to
strike all of the riders which ask for Canal Barge to
produce wumerous  documents to ComEd at  the
depositions. ComEd attaches these riders pursuant to Rule
30¢b)(3), which states: "[HNI1] The notice of a pany
deponent may be accompanied by a request made in
comphiance with Rule 34 for the production of documents
and tangible things at the taking of the deposition. The
procedure of Rule 34 shall apply (o the request.” Fed R
Civ. P. 307b)(5}. Canal Barge objects to producing these
documents on the basis that written discovery closed on
April 30, 2001, and that a Rule 30(b)(5) request for
production of documents made afler the close of written
discovery violates the requirements of Rule [*13] 34.

This Court follows the holding of Carter v. United
Srates, 164 F.RD. 131 (D. Mass. 1995), referred to by
both parties in their briefs. In Carter, the district court
relied on language in the Advisory Committee's Notes to
Rule 30¢b)(5} ! in coming to its holding that only the
most narrow and relevant documents may be requested
pursuant to Rule 30¢b)(5):

In essence, [HN12] a document request
under Rule 3075} 15 a complement to a
Rule 30 deposition, not a substitute for 2
Rule 34 document request. . . . Thus, . ..

requests which fall under the rubric of a
Rule 30(bj(5) deposition should be "few
and simple” and “closely related to the
oral examination” sought. Otherwise, the
Court may assume that the document
request {alls under Rule 34 and, as such, is
barred as untimely uader the Court's
scheduling order.

Id. at 133.

1 The Advisory Committee’s Notes state:
"[HN13] Whether production of documents or
things should be obtained directly under Rufe 34
or at the deposition under this rule will depend on
the nature and volume of the documents or things.
Both methods are made available. When the
documents are few and simple, and closely related
to the oral examination, abiliy to proceed via this
rule will facilitate discovery. If the discovering
party insists on examining many and complex
documents at the taking of the deposition, thereby
causing undue burdens on others, the latter may,
under Rules 26{c) or 30{d), apply for a court order
that the exammining parly proceed via Rule 34
alone." Fed R. Civ. P. 30(b)(3) advisory
committee's notes.

1*14} The riders at issue ask for bread categories of
written documents, many of which are unlimited in time
and would include documents generated during the entire
thirty-year duration of the contract. (See Canal Barge's
Reply at 6.) The Court finds that these document requests
are neither "few and simple” ner "closely related to the
oral examination sought.” Canal Barge asserts that many
of the requested documents have previously been
produced to ComEd, 2 and this Court finds that Canal
Barge is not required bring any documents 1o the
deposition which it has already produced to ComEd. To
the extent the riders solicit production of new documents
which were not previously requested, or which were
included in ComEd's additional proposed interrogatories
which were rejected by this Court, the Court {inds that
these requests are unatimely in light of the written
discovery cut-off date of April 30, 2001.

2 Neither party clarifies which documents
comlained  within  the Rider Requesis have
' previously been requested and produced and
which have not. Therefore, the Court makes no
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{indings as to which documents within the Rider
Requests Canal Barge has already produced.

[*15] Therefore, Canal Barge's motion to strike the
riders attached to notices of depositions is granted.
However, the Court will require that Canal Barge bring
with it to the deposition any documents, not previously
produced to ComEd, which the designee relied upon in
preparing for the depaosition.

1V. Conclusion

For the foregoing reasons, the Court finds that
ComEd's Motion to Quash Notice of Deposition, {Docket

Entry # 73). is DENIED and Canal Barge's Motion to
Strike Notices of Rule 30rhj(6) Depositions and Riders
Attached to Notices of Depositions, (Docket Entry # 71),
is GRANTED in part and DENIED in part.

ENTER:

Nan R. Nolan

United States Magistrate Judge

Dated:

July 18, 200]
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CORE TERMS: mediation, deposition, protective order,
depose, opposing counsel, citations omitted, good cause,
preparation, mediator, prohibiting,
confidential information, attorney's fees, expenses
incurred, extraordinary circumslances, own admission,
substantially  justified, ponprivileged,
discoverable, corroborste, protective,
quotations, deposed, terminated, attended

session,  order
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LEAD ATTORNEY, Lathrop & Gage, LC - KC, Kansas
City, MO,

JUDGES: DONALD W. BOSTWICK, United States
Magistrate Judge,

OPINION BY: DONALD W. BOSTWICK

OPINION

MEMORANDUM AND ORDER

Before the Court is Plaintiff's Motion for a Protective
Order "pertaining to Defendants' attempt to depose
Plaintiff's counsel Brendan J. Doneclon and the
confidential nature of a mediation sesion [sic].” (Doc.
15). Defendant has responded in opposition to the

motion. (Doc. 20.) Plaintiff did not reply and the time to
do so has expired. See D.Kan. Rules 6.1, 7.4. The Coun
has reviewed the briefs and exhibits provided by counsel
and is prepared to rule.

BACKGROUND

Plaintaff'  filed suit against Defendant Euronet
claiming employment retaliation in violation of Title VII.
(Doc. 1) Plaintiff contends her employment was
terminated after she was identified as witness willing to
testify on behalf of Darrel 1*2] Matthews, another of
Defendant's employees, who was bringing a racial
discrimination claim  against the company. /d. This
alleged identification occurred during a mediation of
Matthews' claims on December 20, 2005. Plaintiff's
employment with Defendants was terminated on January
9, 2006. (See Doc. 1 at PP 20-21))

The mediation at issuc was atlended by two of
Defendants' Human Resources employees in addition ta
Matthews and his attorney, Brendan Donclon. Mr.
Donelon also represents Plaintiff in the presemt case.
Plaintiff alleges that during a joint scssion of Matthews'
mediation, Matthews indicaled Plaintiff would testify that
"he did his job well" and "was replaced by a Phil Hackley
{a Caucasian).” (Doc. 15 at pg. 2.) Plainti{f {urther alleges
that Donelon "made no comments regarding Matthews'
statements  about  [Plaintiff] except a confirmation
comment regarding thetr vahdity." Id. According to
Defendants, both of their employees whoe attended the
mediation have stated that "PlaintifT was not mentioned
by anyone" at the mediation, "contrary to Mr. Matthews'
allegations, and . . . their notes of the mediation session
do not indicate that Plainti{T was mentioned.” (Doc. [*3]
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20, at pg. 2-3.)

On March 1, 2007, Defendants  poticed  the
depostiion of Donelon in order to question him regarding
the statements allegedly made by Matthews at the

mediation identifying Plaintifl as a witness in
support  of  Mr.  Matthews' claims  of
discrimination.” {Doc. 20 at pg. 3.} According to
Detendants, "[t]hese alleged statements are central to
Plaintiff's  theory of her case” and “crucial to the
preparation of Defendants’ case.” fd.

racial

DISCUSSION

A. Deposition of Plaintiff's Brendan

Donelon.

Attorney

Fed R Civ. P. 26(c) provides that the Court may,
upon a showing of good cause, "make any order which
justice requires to protect a parly or person from
annoyance, embarrassment, oppression, or undue burden
or expense.” Trial courts have discretion in determining
when a protective order is appropriate, See Boughton v,
Corter Corp., 65 F 3d 823, 828 (10th Cir. 1993) (stating
that a trial judge's grant of a protective order will be
reviewed for abuse of discretion).

The party seeking a protective order has the burden
10 show good cause for it. Reed v. Bennert, 193 FR.D.
689, 691 (D. Kan. 20004, [*4] To establish good cause,
that party must make "a particular and specific
demonstration of fact, as distinguished from stercotyped
and conclusory statements.” Pepsi-Cola Bottling Co. of
Pittshurgh, Inc. v. Pepsico, Inc., Case No. 01-2009,
2002 U.S. Dist. LEXIS 8134, 2002 WL 922082, ut *1 {D.
Kan. May 2, 2002} (quotations and cilations omitted).
While the Courd may grant a profective order prohibiting
the taking of a deposition when it believes that the
information sought is wholly irrelevant to the issues in
the case, the normal practice of this Court is to deny
mottons that seck o entirely bar the taking of a
deposition. Horsewvod v. Kids "R" Us, Case No.
97-2441, 1998 US. Dist. LEXIS 13108, 1998 WL
326589, at *5 (D. Kan. Aug. 13, 1998).

Attorneys are subject to being deposed, even if they
represend a party to the suit. Simmoens Foods, Inc. v
Willis, 191 F.RD. 625 630 (D. Kan. 2000) (citations
omitted); see also United Phosphorus, Ltd. v. Midland
Fumigani, Inc., 164 FRD. 245, 248 (D. Kan. 1993)

("Attorneys with discoverable facts, not protected by
attorney-chent privilege or work product, are not exempt
from being a source for discovery by |*5} virtue of their
license to practice law or their employment by a party.”).
"Barring extvaordhnary circumstances, courts rarely will
grant a protective order which totally prohibits a
deposition.”  Simmaons 191 FRD. at 630
{citations omitted). However, extraordinary
circumstances may be presented when onc party seeks Lo
depose opposing counsel, including "delay, disruption of
the case, harassment, and unnecessary distractions into
collateral matters.” /d. (citations and quotations omitted).

“oods,

With similar considerations in mind, the Eighth
Circuit  established a threshold three part test for
determining when a party should be allowed 1o deposc
opposing counsel. Shelton v, Am. Motors Corp., 805
F.2d 1323, 1327 (8th Cir. 1986). That test requires the
party seeking the deposition to show that "(1) no other
means exist to obiamm the information than to depose
opposing counsel, {2) the information sought 1s relevant
and nenprivileged, and (3} the information is crucial to
the preparation of the case.” Id. (citations omitted).

Faced with the same issue, the Tenth Circuit
recognized the Shelton factors, stating

{Tihe |*6) question is whether the trial
courl abused its discretion in attempting to
protect the  defendants  from  an
unnecessary burden. Viewed in this light
we approve the criteria set forth in Shelron
v. American Motors, supra, but at this
time, we need only make the more limited
holding that ordinarily the trial court at
least has the discretion under Rule 26(c) 10
issuc  a protective order against the
depesition of opposing counsel when any
one or more of the three Shelton criteria
for deposition listed above are not met.

Boughton, 65 F.3d ar 830 {emphasis in original). The
Tenth Circuit did pot set out a mandatory test, but
essentially created a per se rule that if a party secking to
depose opposing counsel could not meet the Shelton test,
then it was within the trial court's discretion to issue a
protective order prohibiting such deposition. The count
did not hold that the fest was requisite in determining
whether an attorney may be deposed, and not all courts
have apphed it. See United Phosphorus, 164 F.RD. ar
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248 (stating that the Boughron decision "does not suggest
that the | [*7] Shefton factors) must be apphed in cvery
case in which the opposing counsel's deposition is
sought"). Beaghton 13 not a restriction on the Court's
discretion under Rule 26¢(c), but rather is ap indicator of
the scope of such discretdon. In this Court's opinion,
however, the analysis and faciors enumerated in Shelton
are highly relevant to an analysis of the present situation,

It the context of the first Shelton {actor -~ that "no
other means exist to obtain the information than to
depose opposing counsel” -- Defendants argue that
Donelon is "the only other person in attendance besides
the mediator” who will be able to corroborate Matthews'
alleged statements regarding Plaintiff. (Doc. 20 at pg. 5.}
Defendants further argue that they are prohibited from
deposing the mediator as a result of the mediation
agreement, thus "Mr. Donelon is the only remaining
witness on this subject.” /d. Therefore, according 1o
Defendants, they have no other means (o0 obtain this
mnfonmation.

Sunply stated, the Court does not agree with
Pefendants' analysis. The Shefton factors clearly state
that there must be "no other means . . . to oblain the
information [*8] than to depose opposing counsel." 805
F.2d ar 1327. By Defendants' own admission, however,
two of its employees were in attendance at the mediation
session at issue. Although Mr. Donelen may be the only
person remaining who can correborate Mr. Matthews'
statements, ! he is not the only person who can testify as
to what Mr. Matthews did or did not say at the mediation.
Thus, Mr. Donelon is not the only means avatlable to
obtain the information at issue. Because Defendants have
fatled to establish the first Shelton {actor, the Court need
not address whether the information is relevant,
nonprivileged, and/or crucial to Defendants' preparation
of the case. T Boughton, 63 F.3d at 830 {holding that the
Courl has the discretion under Ruwle 26(c) "to issue a
protective order against the deposition of opposing
counsel when any one or more of the three Shelfon
criteria . . . are not met"). Plaintiff's Motion {or Protective
Order is, therefore, GRANTED. 3

1 The Court has not been asked, and will not
address, whether #t would be possible to depose
the mediator. The Court does note, however, that
since both Mr. Matthews and Defendant Euronet
have commented on what was sawd, or nbt said, at
the prior mediation, an argument could be made

that any claim of confidentiality has been waived
by both parties. Also, some mediation rtules
specifically provide that confidential infonmation
from a mediation may be used in lmited
circumstances in future proceedings. See, eg.,
D.Kan. Rule 16.3()3)(i) (stating that confidential
information may be disclosed if necessary to
prevenl a manifest injustice, help establish a
violation of law or ethical violation, or prevent
harm to the public health or safety).

"9
2 Defendants urge that Donelon's testimony is
crucial to the case and also indicate that they
should be entitled to depose him to asceriain
whether there is a factual basis to seek his
disqualification. (Doc. 20 at 3, n.2 and 7-8.) Here
Defendants know the substance of Donelon's
knowledge from statements he made in the
Motion for Protective Order. Those statements
were made as an officer of the Court and
adequately outline his involvement to allow
Defendants to pursue a motion to disqualify if
they believe they have adequate legal grounds to
do so.
3 Pluntiff also states that "[4]n additional issue
that may arise in this matter, and require the
Court’s inlervention, is the mediation setting" and
whether "conversations and comments” occurring
therein are confidential or discoverable. (Doc. 15
at pg. 4 (emphasis added).) By Plaintiff's own
admission, this issue has not yet ripened, but may
require the Court's intervention at  some
undisclosed point in  the f{uture. Further,
Defendants have indicated they intend fo file a
Motion in Limine on the issue. (Doc. 20 at pg. 7.)
A determination of this issue is not relevant or
necessary in the context of the Court's ruling on
Plaintiff's Motion for Protective Order, The Court,
therefore, will not address this issue at this time,

{*19] B. Request for Attorneys’ Fees.

Plaintiff’ has requested costs and fees incurred in
drafiing this motion. Rule 26(c) states that the provisions
of Rule 37(a}(4) apply concerning the award of expenses
incurred in connection with such a motion. Rule
37(a)(4)(4) provides that "the court shall, after affording
an opportunity to be heard, require the party or deponent
whose conduct necessitated the motion . . . to pay to the
moving party the reasonable expenses incurred in making
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unless 1t {inds that
Defendants’ actions were "substantially justified or that
¥

the motion, including attorney's fees'
other circumstances make an award of expenses vnjust.”

In this case, the Court believes that Defendants were
substantially justified in atempting to depose Mr.
Donelon. Although Mr. Donelon s not the only
individual with information regarding the statements at
issue, the fact remains that he was present at the
mediation and, therefore, may have some recotlection of
what was or was not said about Plaintiff. Thus, it would
not be just to award costs or fees to Plaintiff. The Court
therefore finds that the parties should bear their own costs
and expenscs in connection with this motion.

|*11] CONCLUSION

Plaindifl's Metien for Protective Order regarding the
deposition of Brendan Donclon (Doc. 15) is GRANTED.
Thus, Defendanis shall not be allowed to depose
Plaintiff's counsel, Mr. Bonelon, regarding what occurred
at the December 20, 2005, mediation at 1ssuc. Plaintiff’s
request for her costs and fees concerning the motion s

DENIED.
1T 18 S0 ORDERED,

Dated at Wichita, Kansas on this 29<th> day of May,
2007.

s/ DONALD W. BOSTWICK

United States Magistrate Judge
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PRIOR HISTORY: [*1]
Appeal from the United States District Court for the
District of Utah. (No. 1:95-CV-3-TS).

CASE SUMMARY:

PROCEPURAL POSTURE: Appellants, corporation,
its affiliated corporations, and its sole director, sued
appellees, holding company, its subsidiaries, and its
officers, and alleged claims for, inter alia, breach of
contract, common law fraud, f{raud-in-the-inducement,
and securities {raud. The United States District Court for
the District of Utah dismissed the action with prejudice
for failure to prosecute pursuant to Fed R Civ. P. 41(b).
The corporation appealed.

OVERVIEW: The district court dismissed the case as a
sanction for the alleged discovery-related dilatoriness of
the company. The alleged delay allcgedly precluded the
parties from preserving the deposition testimony of the
director prior to his death. The appellate court found that
the district court did not abuse s discretion when it
granted the motion for dismissal pursuant to Fed R. Civ,
P. 41(b) {or failure to prosecute because: (1) the Joss of
the sole director's deposition testimony, the product of the
corporation's  dilatoriness, actually prejudiced  the
company since to establish its counterclaims, it needed to
depose the director; (2} the corporation's conduct
involved more than a simple discovery dispute over Fed,
R. Civ. P. 30(b)(6) designatiens, and the court could not
conclude that the corporation acted in good faith; (3) as a
consequence of the corporation's "willful effort” to avoid

the director's Fed R Civ. P 30(b)(6) deposition, his
critical testimony was net preserved; {(4) the corporation
was wamned of the possibihty of dismissal; and (5)
distnissal was the only appropriate remedy due 1o the
incurable loss of the director's unique and critical
testimony.

OUTCOME: The judgment of the district count was
affirmed.

CORE TERMS: notice, deposition, discovery,
designation, designee, designale, constructive notice,
purchase-price, counlerclaims, designated, misconduct,
venue, prong, manufacluring, responsive, ambiguous,
dispatch, withdrew, documentation, failure to prosecute,
managing agent, fraudulent, purported,
warning, depose, wiliful, closing-date,
testinmony, discovery dispute

deponent,
deposition

LexisNexis(R) Headnotes

Civil Procedure > Dismissals > Involuntary Dismissals
> Failures to Prosecute

Civil Procedure > Appeals > Appellate Jurisdiction >
Final Judgment Rule

[HNI] An appellate count has jurisdiction under 28
USCS § 1291 1o review a district court's order of
dismissal pursuant to Fed R. Civ. P. 41(b),
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Civil Procedure > Discovery > Mations ro Compel
[HN2] See Fed RO Cive PO37vbi(2)

Civil Proeedure >
Preservation for Review

Appeals > Reviewability >
THN3T An issue is preserved for appeal if a party alerts
the district court 1o the issue and seeks o ruling. An
appetlate court wili not consider a new theory advanced
for the first time as an appellate issue, even a theary that
is refated 10 one that was presented o the district court.
Nor does the vague and ambiguous presentabon of a
theory before the trial court preserve that theory as an
appellate issue.

Civil Procedure > Dismissals > Involuntary Dismissals
> Failures to Prosecure

Civil Procedure > Appeals > Standards of Review >
Abuse of Discretion

[HNA] An appellate courl reviews for an abuse of

discretion a district court's decision 10 dismiss an action
for failure to prosecute. An abuse of discretion ocours
when a distnict count makes a clear error of judgment or
bounds
circamstances. That occurs when a district court relies

exceeds  the of permissible choice in the
upon an crrencous conclusion of law or upon clearly

erroneous findings of fact.

Civil Procedure > Dismissals > Involuntary Dismissals
> Fuailures o Prosecute

[HNS) Fed R Civo PO 417k} states, for fatlure of the
plaintiff to prosecute or to comply with those rules or any
order of coun, a defendant may move for dismissal of an
action or of any claim against the defendant. The sanction
of dismissal with prejudice for failure fo prosecute is 2
severe sanclion, s measure of lasi resort.

Civil Procedure > Dismissals > Involuntary Dismissals
> General Overview

[HN6] The United States Court of Appeals Tor the Tenth
Crreuit has tdentified a non-exhaustive Hst of factors that
a district court ordinarily should consider in determining
whether to dismiss an action with prejudice under Fed R,
Civo Podich): {]) the degree of actual prejudice to the
other party; (2) the amount of interference with the
judicial process: {3} the huigant's culpabtlity: (4) whether
the court warned the party in advance that dismissal
would be a likely sanction for noncompliance; and (53 the

flexible
framework, dismissal is warranted when the aggravating

efficacy  of lesser sanctions.  Under  that

factors  outweigh  the  judicia]l  system's  strong
predisposition to resolve cases on their merits.
Civil Procedure > Discovery > Methods > Oral

Depoasitions

[1NT} The law 1s well-settled that corporations have an
affirmative duty 1o make avalable as many persons uas
necessary 10 give complete, knowledgeable, and binding
apswers on the corporation’s behatf. Fed £ Che P
30hiee). That duty is not negated by a corporation’s
alleged lack of control over potential Fed R Che P
30rhi6) deponents. Fed. R, Civ. P 30¢b}6) places the
burden of identifying responsive wiiness for comporate
deposition on the corporation.

Civil  Procedure > Discovery > Methods > Oral
Depositions

THNEY The 1976 amendments 1o Fed R Chv. P30
expressly removed the previcus distinction  between
directors, on one hand, and managing agents and officers,
on the other; a corporation now s deemed 0 have legal
control over its directors, like its managing agents and
officers, for deposition purposes.

Civil Procedure > Dismissals = Involuntary Dismissals
> General Overview
FHNO9] Notice is not a prerequisite for dismissal under
Fed R, Civ. P. 41{h).

COUNSEL: Reid Lambert, Woodbury & Kesler, Salt
Lake City, UT, (Edgar Boles, Monarty & Jaros, PLL,
Pepper Pike, Ohio, with him on the bref), for
Plaintiff-Appeilant.

Christopher  Johnson, Kasowitz, Benson, Torres &
Friedman, LLP, New York City, NY, (Wayne G. Petty,
Muovyle & Draper, Salt Lake City, UT, with him on the
briefsy, for Defendants-Appelices,

JUDGES:  Before BRISCOE,
HOLMES, Circuit Judges.

HOLLOWAY, and

OPINION BY: HOLMES
OPINION !

HOLMES, Circuit Judge.
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This appeat challenges the district court's decision o
dismiss this action with prejudice for fatlure (o prosecute
pursuant to Fed R Civ. P 4l¢bj. The district count
disrmissed this case, which originally was commenced in
1995, as a sanction {or the alleged discovery-relaied
dilatoriness of appellant Ecclesiastes $:10-11-12, inc.
("Ecclesiastes™). This delay alfegedly preciuded  the
parties from preserving the deposition testimony of John
Z. Delarean prior to his death. At times malerial to the
dismissal, Delorean was Ecclesiastes's sole director, s
corporate designee pursuant to Fed B Cive P 30rbj(6}),
and Ecclesmstes’s only witness with first-hand knowledge
ol the factual [*2] underpmaimgs of the litization.

We hold that the district court did not abuse its
discretion in granting defendants’ motion for dismissal
pursuant to Rule 41¢6) Thus, we AFFIRM the district
court's Judgmendt.

L BACKGROUND
AL Asset Purchase Agreement

1992, Delorean and
corporations he directly and indirectly controlled, Logan
Manufacturing ("Logan"y, !
Manufactuning Company ("Delorean Manulacturing”),
and Cristina Corp. ("Cristina") {collectively "plaintiffs"),
cntered inte an asset purchase agreement ("APA™) wilh
LMC Holding Co. ("LMC Holding"y for the sale of
plainttffy’ snow-grooming equipment business. 1 Paul
Wallace specifically formed LMC Holding to acquire
plaintfs’ assets. Delorean and Wallace negotiated the
terms of the APA.

On December 2, three

Compuny DeLorean

1 After the execution of the APA, Logan
changed its name {0 Ececlesiasies. We use the
name Ecclesiastes throughowt this opinion to reler
io tlus corporate enlity, both belore and afler ifs
name change.

2 DeLorean was the sole shareholder of Cristina,
which was the sole sharcholder of Del.orean
Mauanufacturing, which was the sole shareholder of
Ecclestastes,

Pursuant fo the APA, LMC Holding was fo pay a
purchase price of § 12,750,000, |*3] subject to certain
closing  and  post-closing  "adjustments”  (ihe
, APA placed

responsibility on plamiifls for producing the necessary

“purchase-price  adjusuments™).  The

financial documentation to calcuiate the purchase-price

Page 3

LM

adjustrents. This included audited financial statements
for the fiscal year that ended on Neovember 30, 1992
Because closing took place after December 1, 1992,
plaimiffs  also were responsible for  furnishing  the
foliowmg documents within 77 days of closing: (1} a
balance statemient retuined

sheet, a of  operations,

earnings  and  cash-flow  statements,  and  inventory
assessmenis for the pew fscal vear through the closing
date ("closing-date documentation”); (2) a report from
plaintiffs’ independent accountant, KPMG Peat Marwick
("KPMG™, containing the results of ns audit of this
closing-date  documentation;  and {3} plantiffy’
computation of the purchase-price adjustmenis based
upon the audited closing-date documentation. Thereafter,
the parties would make arrangements for the transaction's

final payment,

Delorean was plainhiffs' sole representative at the
Tanuary 5, 1993 closing. At closing, plaintif{fs transferred
their assets to LMC Holding, which, in response, paid
[*4] plantifis § 4,900,000 in cash, provided them with a
promissory note for & 850,000, and transferred to an
escrow agent other notes and shares of preferred stock.
Seventy-seven days later, however, plaintiffs did oot
defiver to defendants the closing-date documentation and
their  related

caleulation  of  the  purchase-price

adjustments, as contemplated by the APA.

The closing-date  documentation  was  never
completed. Nevertheless, Del.orean apparently attempted
to  negofiate  the  purchase-price  adjustments  with
defendants, offering a variety of seemingly contradictory
methodojogies  and conclude  the

agreement. Ultimately, defendants tendered no additional

calculations 1o
paymend,
B. Pleadings

In January 1995, Eccleswastes filed a complaint
against LMC Holding and Wallace. On March 24, 1993,
an - amended Delorean,
Delorean Manufacturing, and Cristina were added as
plaintiffs. The amended complaint named LMC Holding,
LMC Operating Corporation {"LMC Operating”), ? LMC
Tenant  Corporation  {"LMC  Tenant"y, 4
5 and Wallace as defendants {collectively

complaint was  filed, and

Lawrence
Lopater, -
"defendants”). A second amended complamt was filed on
December 15, 1993,

3 LMC Operating 15 a whollv-owned subsidiary
1*5] of LMC Holding: it was formed o assume
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awnership ol and 10 operate the manufactuning
business purchased by LMC Holding.

4 LMC Tenant Corporation is a wholly-owned
subsidiary of LMC Holdimg;, it was formed 1o
lease the real property of the manufaciuring
business purchased by LMC Holding and then to
sublease the real property to LMC Operating.

5 Lopater was an officer of LMC Holding, LMC
Operating, and EMC Tenant,

Plaintiffs brought claims lor, irer afia, breach of

contract, common law fravd, fravd-in-the-inducement,
fraud, and violations of the Racketeer
Influenced and Corrupt Organizations Act ("RICO™), /8
LS.C§ 1961 er seqg. Plainiiffs alleged that Wallace
perpetrated a fraudulent scheme fo induce Delorean to

securities

enter into the APA. Aceording to plamtiffs, defendants
further perpetrated this scheme after the January 5, 1693
closing by mnpermissibly dissipating Ecclesiastes's assets
to avoid satisfying defendants” financial obligations 1o
plaintiils, by demanding fraudulent offsets to the balance
of the purchase price, and by preventing plaintiffs from
accessing the business premises and the reguisite records
to calculate the purchase-price adjustments.

Plaintifl(s’ ¢laims placed [#6] DeLorean at the center
of the Htigation. According lo the second amended
complaint, DeLorean negotiated the APA, misundersiood
the terms of this purposelully "ambiguous and confusing™
contract, was misted by the methodology for calculaiing
the  purchase-price  adjustments,  and  personally
participated in the "purported closing.™ App. at 40, 47.

In  response, defendants  filed an
counterclaims, including claums for breach of contract,
frand-in-the-inducement, and negpligent
msrepresentation.  Defendants asserted that Delorean
made several fraudulent representations (o induce them 1o
enter inte the APA. Defendants specilically alleged the
following: after closing, defendants discovered that
Lcclesiastes's inventory of machines, parts, and supplies
was both madequate and obsolete; plaintiffs inflated the
sales and revenue figures; Ecclesiastes's machines
yielded significant undisclosed warranty liabilities due to
defective farled 1o
contribitions to Ecclesiastes's pension plan angd never
discontinued its pension plan.

design;  and  plaintils make

C. Discovery

DeLorean  declared  personal bankruptey  in

array  of

September 1999 Approximately  seven months later.
LMC Operating filed for bankruptev. 17} On February
26, 2001, following these bankrupicy filings, the district
court administratively elosed the acton. Littte discovery
had been completed at that point.

On November 4, 2002, plaintiffs moved o re-open
the case and to dismiss the bankrupt parties. Plaintifis
filed a memorandum i support of this motion an July 10,
2003, On September 15, 2003, defendants filed a Rude
410k failure 1o
prosecute, arguing that plaintifls mexcusably [ailed both

motion to dismiss the action  {or

lo advance the Ttigation in the years prior 1o the
administrative closure of the action and to proceed
agaiast the remaiming defendanis while the case against
LMC stayved  in
bankruptey Jaw. On March 10, 2004, the district coun
granted plaintffs’ motion {o re-open the case and 1o
dismiss  the  bankrupt

Operating  was accordance  with

Delorean.
Despite denying defendanis’ motion o dismiss the action
pursuant to Rule 417k, the district court wamced that
sanclions may be appropriate upon prool of the loss of

partics, including

evidence, and orally directed the partics "to proceed in
this case with all dispatch.” App. at 1106,

On March 19, 2004, defendants served Ecclestastes
with a notice of deposition pursuant [*8} 1o Faed B Civ.
FP30(bjr6). The Rule 30¢b}(6) notice idenuiied April 20,
2004 as the date for the deposition of Ecclesiastes's
corporafe sought  to
Eeclestastes's corporate desipnee on a number of issues,
including: execution, and
performance of the APA: the preparation, accuracy, and

desipnee.  Delendants depose

the negotiation, content,
GAAT-conformity of Ecclesiastes's financial statements
between January 5, 1993,
communications between Eccicsiastes and Ecclesiastes's
suditors/accountants between January b, 1992 and the
date of the deposition; the calculation of the purchase

January 1, 1990 and

price; and the alegations in plaintffs' second amended
complaint and defendants’ counterclaims, By the time
defendants served their Rule 30rh}6) notice, ownership
of Ecclesiastes had moved from Delorean to his brother,
Charles Delorean, a creditor who acquired the interest in
partial satisfaction of unpaid debts,

scheduled

Stortly  hefore  the

Ecclestastes's counsel, BEdgar Boles, asked defendants'

deposition,

counsel, Christopher Jobnson, for a postponement. On
May 6, 2004, defendants continued the deposition
without scheduling a new date. Then, in a July 26, 2004
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letter, Boles  tendered  three P¥9] individuals  for

depositions, Delorean and two former employees of

Eeelesiastes, Brvee Patterson and Met Micheli. Boles did
not expressly mdicate whether the three were being
designated as Rude 30chie6) deponents. The district court
wterpreted the July 26, 2004 letter as effecting the Rule
30rh)6) designation of the three. in any event, in ap
Creteber 15, 2004 tetter, Boles left no room for doubt that
the three provided  "in response”  to
defendants' Rude 30¢hj(6} notice. ® App. at 546.

were  being

6 At best, the record ag s whole is ambiguous
concerning whether Ecclesiastes intended for its
July 26 letter to be a designation under Rule
30¢bii6), and whether defendants imerpreted i a3
such. Eeclesiastes

During  oral  argument,

indicated  that, i conversations  with  the
defendants, it had put Delorean forward as a Rule
J0rbji6) designee as carly as April 2004 -- that is,
approximately one month alier service of the Rule
30¢bjfs) notice. We have found nothing in the
record to support that assertion and, conseguently,
do not rely upon #. Ulumately, we nced not
determine whether there is sufficient evidence in
the record o support the district court's finding
that July 26, 2004, as opposed [*181 to October
13, 2004, marked the date of Ecclesiastes's Rule
Ibi6) designation. Whether the correct date js
July 26, 2004 or October 15, 2004, 1t remains true
that: {1} despite being under the district court’s
directive 1o act with "all dispaich,” Ecclesiastes
detaved for ar least four moniths before making
Rule 30(b)(6) designations; and {2) afier allowing
over elght months o elapse from the tme
defendants initially served 11 wih their Rule
I0rhiiG} Ecclesiastes  inexphicably
withdrew its most logical -- indeed, irreplaceable
- Rule 30(b)(6) witness, Del.orean. As discussed
further below, it is factors such as these that

notice,

control the resolution of this appeat.

Between October 2004 and December 2, 2004, the
partics engaged in discussions concerning the scheduling
of depositions. The partics agreed to propose and confirm
discovery dates prior to noticing depositions, due in part
1 the geographical distance between the parties and their
respective counsel. Johason sought without chjection o
depose DeLorean both in his persongl and Rude 30¢hji6)
capacitics.  Johinson sent approximately ten separate
fetters (o Boles requesting that plaintidfs identily dates for

the taking of deposttions P11} of  Ecclesiastes's
corporate designees, mchuding Delorcan. Boles delayed
in responding to defendants' requests, due in pant o his
absence from work for a family medical matter. On the
three occasions when Boles did respond in writing, he
never confirmed an exact date for Delorean's deposition

testimony.

additional
Delorean's testimony, On October 28, 2004, defendants
moved to transfer venue to the United States District

Defendants 1ok sieps o seocure

Court for the Southern District of New York. Delendants
requested the change in venue to ensure that, it necessary,
they could Delorean's presence  at  trial
pursuant to Fed R Civ. Po457bir2). Delendants labeled
Delorean as "probably the single most entical witness in
this case.” App. a1 403,

subpoena

On November §, 2004, Boles withdrow Feclesinstes's
designation of two of s Rule 30¢h)6) deponents,
Peterson and Mitcheli, asserting that as former employees
they could not serve as designees. On December 2, 2004,
one day after receiving Johnson's tenth letter requesting a
date for Delorean's Rule 30¢bji6) deposition, Boles
withdrew Delorean's name, siating that he “cannot
formally designate any witness under Rule 300b}(6) or
otherwise [*12] for, among other reasons, alf such
persons are third-party witnesses . . . . [and] none are
under the direction and contrel of my clienl.” App. at
585,

Defendants quickly filed a motion to compel and
requested the costs of the motion as a sanction. Opposing
defendands’ motion o compel, Ecclesiastes argued that
potential  Rule  30/bj(6)
appear  and could  not be
‘designated[ [because] [alil were third parties who were

witnesses  "could  not be

compeiled 10 indeed,
former emplovees.” App. at 707, In contrast to this
representation, Boles fled an affidavit stating  that
Deborean 15 the "only remaining officer or director” of
Lcclesiastes, and, as Beclesiastes's sole representative at
the time of the APA's exceution, the only witness who
could testily as to some of the subject areas in defendants’
Rule 30¢b)(5) notice. App. at 724,

On January 25, 2005, the district court held a hearing
on the motion lo {ransfer venue. Ecclesiastes's local
counsel, Reid Lamber, agreed that Delorcan was vital to
plaintiffs’ clasms, stating: "[Als counsel accurately points
out, Mr. Delorean 1s essential to our case. It would be
sitfy to think we could put on our case without him."

Page 29 of 38



Case 4:05-cv-00329-GKF-PJC Document 1326-2 Filed in USDC ND/OK on 10/19/2007

2007 U.S. App. LEXIS 19015, *1

App. at 1046, In addition, [¥13} Lambert represented that
because Delorean was still a corporate officer of
Ecclesiastes, the disinict court would possess the suthority

oy command his appearance at & trial in Ul

Mr. DebLorean 15 stll allihated with

Eeclesiastes, T osuppose it would  he

practicable for this Court under those
circumsiances to  direct Ecclesiastes to

default il they didn't produce him .. |

You  know, | what  Fm

supgesting 18 this . .. . f tunk in this case

quess

it is praciical for this Cowrt 1o sav Mr.
Delorean is an officer of your company_if
you don't produce hime--you know, vou are
the company, you are the officers, you're
the director, T guess you would say, i vou
don't produce him, I'm going 1o defmids

o
App. at 1044-45 temphasis added).

The disinet court found that Delorcan's presence at
trial was "absolutely essential{],” but held s ruling on
the motion to transfer in abeyance pending consideration
of whether DeLorean’s presence could be puaranteed.
App. at 1049, 1052-53. On February 3, 2005, Ecclesiasices

filed a statement with the district court agreemg that ¥

Del.orean "farls 1o appear in person as a witness at trial,
absent compelling health-related reasons satisfactory to
i*14] the Court, the Court may dismiss Ecclesiastes'
claims with prejudice.” App. at 796, Defendants objected

1o this statement, contending that Ecoclesiastes knew of

DeLorean’s advanced age and poor health for several
vears and should therefore "bear any and ail nsks 11 Mr.
Delorean is unable fo attend the trial for whatever
reason.” App. at 801,

On March 19, 2003, Delorean died. Defendants
renewed their Rule 417b) motion 1o dismiss {or {ailure to
prosccute and advised the district court that their pending
molion 1o transfer venue was moot. The district cour
admonished Ecclesiastes's counsel te take the motion
"serious[ly]." App. at 982. On May 24, 2003, {oliowing
oral argument, the district court granted defendants'
motion and dismissed the entire action with prejudice as
o all plam6fls, This ruling was later embodied in a
writtenn order, dated June 13, 2005, The district court

Page 6

(B

soknowledged that dismissal should be a measure of last
resort, but reasened that the five-factor test of Ehrenhaus
v Revnolds, 963 F.2d 916 ¢Hith Cir. 1992), mandated
thss cutcome. Only Eeclesiastes appeals the judgment.

H. DISCUSSION

PHNTY This Court has jurisdiction under 28 U5.C &
P 18] order of
dismissal pursuant to Rude 41¢h). Ecclesiastes asserts that
the distnct coun erred in two ways. First, Ecclesiastes

1297 1w review the district court’s

argues that the district court wrongly applied Riude 41(h)
10 a discovery dispute that falls exclusively within the
ambil of Fed. R Civ. £ 37, Second, Ecclesiastes argues
that, even o Rule 41¢h) is applicable, the district court
failed to apply comrectly the factors for involuntary
dismissal.

A, Applicability of Rule 11(b)

Eeclesiastes argues that the district court committed
a fundamental error by using Rule 4/7b} (o dismiss the
action under a failure-te-prosecute theory. Relying upon
Societe Internationale Pour Participations Indusirielles
Er Commerciales, S.4. v. Rogers, 357 US 197, 207, 78
SoCn 087, 2 L Ed 24 1235 (1938), Ecclesiastes
contends that, due to the extreme consequences of
dismissal. disputes regarding the production of discovery
must be exclusively resolved under Rule 37. Because
Ecclesiastes never violated an order "o provide or permis
discovery” within the meaning of Rule 37/B)72), 7 it
reasons that the district court lacked authorization 1o
dismiss the action. 8
7 in pertinent part, Ruele 37¢b)2} reads as
folfows:

PHN2Y I & party or an officer,
director, or managing agent [*16]
of a party or a person designated
under Rule 30fbj(6F or 3o 1o
testify on behalf of a party fwls 1o
ohey an order 10 provide or permir
discovery . . . the court in which
the action is pending may make
such orders in regard 1o the failure
as are just, and among ofbers the
{ollowing:
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(Cy An order ..
the action or proceeding. or any
pari or

. dismissing
thereof, rendering &
judgment by default against the
disobedsent party[ .}

Fed R Civ. P.37(012) {emphasis added).
8 Inherent in Ecclesiastes's argument is the

contention that the district court should have
resolved  defendants'  arguments  under  the

framework of Rule 37¢a), which permits a motion
o compel upon a [ailure "to make a designation
under Rule 307b)(6)." and which prescribes the
expenses,  but
dismissal, upon the granting of a Rule 37(a)
motion. Fed B Civ. P 37(w){2)(B), {ajid); see,
Br. at 2.3
contends that the entire issue |

sanctton  of  reasonable HoI

eg., Aplt. Reply ("Eccleststes
. should have
been addressed as a discovery dispute pursuant 1o
Fed R Civ. P37, Since the sanction of dismissal
would not have been  available  thereunder,
dismssal was inappropriate and the matier should

be reversed.™).

Inresponse, *17] defendants arpue that Ecclesiastes
forfeited this argument by failing to raise it before the
triai court. We agree,

[HN3] An issue is preserved for appeal i a party
alerts the disirict courl fo the 1ssue and seeks a ruling.
Sew, e.g., Century 21 Real Estate Corp. v. Meraj Int'f inv.
Corp., 315 F.3d 1271, 1278 (10th Cir. 20603). This Court
will not consider a new theory advanced for the first time
as an appellate issue, even a theory that 1s related to one
that was presented to the district court. See, e.g., Hiner v.
Deere & Co., 340 F.3d 1190, 1196 (Hodh Cir. 2003). Nor
does the "vagae and ambiguous” presentation of a theory
before the trial court preserve that theory as an appellate
issue. Ciland (il Co. v. Conoco, Inc., 144 F.3d 1308,
P304 wd (1ith Cir, 1998}, see Tele-Communications, Inc,
v Canmissioner, 104 F.3d 1229, 1233 (10th Cir. 1067)
("[T]o preserve the mtegrity of the appellate structure, we
should not be considered a ‘second shot” {forum . . . where
secondary, back-up theories may be mounted for the first
time."y.

Ecciestastes did not preserve this issue for appeal.
Although  Eeclesiastes that  the question of
"whether the case should be dismissed under Rule 41k}
{*18} . . . was the whole focus of the matter in the district

cltaims
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court.” Aplt. Reply Br. at {5,
distinciion between challenging the correciness of the
district court's Rule 41(b) analysis and chailenging the
applicability of Rule 41¢h) stsell. OF Lyvons v. Jefferson
Bank & Trust, 994 F.2d 716, 721-22 (IGih Cir. 1993)
{raising of related theory before district court insufficient

there 15 a palpable

o preserve issue for appeal). The district court never
addressed the laiter issue -- Lo, the applicability vel non
of Rufe 4/(b}) -~ in its May 24. 2003 ruling or in its June
20, 2005 opinjon. appellate  briefs,
morcaver, do not identify a place in the record where
Ecriesiastes or any other plaintifT argued that Rule 4100
s inapposite. See ik Cire R 28.2(Cie2) ("For cach issue
raised on appeal, ail briefs must cite the precise reference

Ecclesiastes's

in the record where the issue was raised and ruled on™y;
see alvo State Ins. Fund v, Ace Transp. Inc, 193 F.3d
Jol, 363 nd (lih Cion 1999) (refusing o consider
argument when appellant fails to show where in record
issue was raised and resolved).

Eeclesiastes conceded at oral argument that this issue
was not raised with specificity before the [*19} district
counl. Ecclestastes nonetheless identified pages in the
record where this contention allegedly was raised by
implication. See App. af 378, 1007-08, 1016-17. Our
review  of those confirm
most part,

Ecelesiasies simply argued that it was improper for the

pages, however, fails 1o

Ecclesiastes's  represemtalion.  ¥For  the
distnict court 10 dismiss plaintiffs’ action on any ground
oihier than the substantive merits. Eg., id at 1016-17
("[1]f the case is going o be dismissed because John
Belorcan died, it ought to be dismissed because
substantively the case can't be proven without Mr.
Delorean present.”).

Ecclesiastes also mvoked at oral argument the "plain
error” doclrine. Yet, this docirine provides no aid.
Although the "plain error” doctrine is typically applied in
the civii context to address trial-related crrors, see Fed. K.
Civ. P SHd)e2) and Fed R Evid 103(d), we have
performed a plain-error analysis in civit litigation to
address  alleged  pre-trial
Reinsurance Corp. v. Mid-Continent Cas, Co., 358 F 3d
737, 76970 (10h Cir. 2004} (applying “plaim crror”
analysis o alieged erTor in resolution of summary
Judgment motions),

errors,  See  Employers

However, Tike the plamtiff [*20) in Emplovers
Reinsurance Corp., Eeclesiastes has failed in secking
plain-creor review 1o carry its "nearly insurmountable
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327 F3d 049 1063
(e Cire 20037 (nternal guotation marks omitted). The
use of the fwlure-to-prosecute component of Rule 471k,

burden." Ouivley v Rasenrthal,
pd ¥ .

rather than Rule 371aj, was not plainly erroncous, based
upon the history of this littgation and the distriet court's
inveniory of the myrad forms of Ecclesiastes's dilatory
behsvior (ollowing the recommencement of discovery on
March 10, 2004, % Cf Regers, 3357 US ar 207-08
tholding that Ruwie 37 s the exclusive mechanism for
disrmissal singular
requiring  production  of

of complaint due to issue  of
e
noncompliance

discovery).

with  order

9 LEeclesiastes’s argument misinterprets the scope
of the factual basis [or the district court’s use of
Rule 417b). The district court did not expressly
rest its decision on Ecclesiastes’s  failure 1o
comply with a discovery order. Nor did the
district court rest its failure-to-prosecute finding
solely upon  Ecclesiastes's failure to make a
Rule  30¢hbjf),
conduct which would fail under the province of
Rule 37¢a). Instead, as discussed infra, the [521]
district court found that & Rufe 41ch) dismissal
was appropriate because Ecclesiastes willfully
engaged in a process of delay that resulted in the
loss of vital Rule 30¢bj(6} testimony.

corporate  designation  under

Furthermore, assuming arguendo that there was
error, this ervor certainly did not result in a miscarriage of
justice that seriously affected "the {aimess, integrity or
public reputation of judicial proceedings.” Sloan v. State
Form Mui. Auro. Ins. Co., 360 F 3d 12200 J226 ¢101h Cir,
2004); see Emplovers Reingsurance Corp., 358 F.3d ar
770. Signthcanty, the same test that district couns
employ in our circut in considering  motiens  for
dismissal under Rule 417b) -- the Ehrenhaus test - could
have been used by the district court here to dismiss the
action under its inherent authority, withow regard to the
availability of a Rule 37 sanction. Chaver v City of
Albnguergue, 402 F 3d 1039, 1043-44 (10th Cir. 2003)
{(Ehrenfons dismissal analysis applies when district count
mvokes inherent power fo dismiss jury verdict due to
phantiff's perjury at trialy; see Chambers v. NASCO, inc.,
SOIUS. 32,49 11T S C 2123 115 L Ed 2d 27 (1991)
{noting that “tnherent power of a court can be invoked
even i procedural rules exist which sanction *227§ the
same conduct™). Conseguently, we would be hard pressed
to conclude that the district

court’s Invocation  of

Ehrenhaus under the Rude 417k} framework resulted in a

miscarriage of justice and rendered ats dismissal of the
case fundamenally unfair.

B. Appropriateness of Dismissal

[HN4] This Court reviews for an abuse of discretion
a district court's decision Lo dismiss an action for failure
o prosecute. Fg., Nasious v, Two Unknowsn BLCE
Agents, No, (07-1105,  F3d 2007 U8 4pp. LEXIS
F3922, af ®5, 2007 WL 1895877, ar * 2 ¢10th Cir. July 3,
2007} ("We review dismissals under Rule 410h) Tor abuse
of discretion.”); see Gripe v Ciny of Enid, Okla., 312
F.3d 1184, TI8K (1l Cir. 20024, An abuse of discretion
occurs when a district court makes

"a clear error of
Judgment or exceed|s] the bounds of permissible chotee
in the circumstances.” MeEwen v, City of Norman, Okla.,
920 F.2d 15339, [1553-54 710th Cir. 199]). This occurs
when a district court relies upon an erroneous conclusion
of law or upon clearly erroncous findings of fact. See
Ashbv v MeKenna, 331 F3d 7148 1149 ¢ioith Cir.
2003}, Applying this defereatial standard, we affirm the
district court’s dismissal order.

[HNSY Rude ¢/¢b) states, "For faiture of the plainaff
[*23] to prosecute or to comply with these rules or any
erder of court, a defendant may move for dismissal of an
action or of any clahm against the defendant." Fed. K.
Civ. P 41¢h). The sanction of dismissal with prejudice
for failure 1o prosecute is a "severe sanction,” a measure
of last resort. Jones v, Thompson, 896 F.2d4 261, 263
G Cie 1993} see Meode v, Grubbs, 847 F.2d 1512,
F52F n 7 (10th Cir. 1988).

THNG] We have identified a non-exhaustive list of
factors that a distyict court ordinarily should consider in
determining whether to dismiss an action with prejudice
under Rule 41¢b): (1) the degree of actual prejudice 1o the
other party; (2) the amount of interference with the
Judicial process; (3) the Litigant's culpability; (4) whether
the coust warned the party in advance that dismissal
wauld be a hkely sanction for noncompliance, and (5) the
efficacy of lesser sanctions. ' Elrenhans, 965 F.2d at
921 see Moblev v, McCormick, 400 F. 3d 337, 341 (1
Cir 1993) ("Rule 417b) inveluntary dismissals should be
determined by reference to the Fhrenhaus criteria).
Nexible established s our
Ehrephaus decision, dismissal 15 warranted when "the

Under this framework,
aggravatmg factors [*24] cutweigh the judicial system's
strong predisposttion (o resolve cases on their meris.”
Ehrenhaus, 965 F.2d ar 921 (internal guotation marks
omitted; quoting Meade, 847 F 2d ar 1521 0. 7).
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[0 By contrast, a district court need not follow
"any particular procedures” when dismissing an
action  without prejudice  under Rule 41k}
Nasions,  F.3d ) 2007 LS 4pp. LEXIS
F5922 ai *6, 2007 WL 1895877, ar *2. Only a
dismissal wah prejudice triggers the Ehrenhous

criferia because 115 "o signilicanily harsher

remedy - the  death  peanlty  of  pleading
punishments," fo,
Ecclesiastes  concedes  that  the  distnict  coun

addressed each factor of the Ehrenhians tese. Ecclesiastes
nonctheless challenges the correctness of the district
court's apphication of each factor and, hence, #s ultimate
conclusion.

1. Degree of Actual Prejudice

The district court found that the loss of Delorean's
deposition testimony - the product of Feclesiastes's
ditatoriness -- actually prejudiced defendants. The district
court reasoned that the content and credibility of
Del.orean's lestimony was essential to  Ecclesiastes's
claims and defendants’ defense of those claims, and also
to defendants' counterclaims. The district court noled,
moreover, that both parties [%25] recopnized the critical
value of this testimony.

Ecelestasies  contests this  finding, arguing  that
Deloreun's death only injured the likelihood of success
of plaintffs’ claims. In faet, Ecclesiastes reasons that
Delorean's death inured to defendants’ benefit, relieving
defendants of the task of impeaching his credibility or
rebuiting  his  statemenis  at tnial. According o
Leelesiastes, the extent of defendants' loss was the
"opportunity to conduct what they hoped would be a
successful cross examination of Feclesiastes' primary
witness." Aplt. Br. at 20,

We  agree  with  the  district coun's  analysis.
Ecclesiastes's position overlooks the crucial funciion of
the discovery process. For instance, defendants were
entitled to investigate the merits of the Delorean-specific
allegations in plamtiffs' complamt. According to these
averments, Delorean possessed information concerning,
inter alin, the negotiation of the APA, the meaning of
allegedly  ambiguous provisions i the APA, V1 the
defendants’ slegedly  fraudulent statements, and  the
extent of Eeelesiastes's compliance with ils post-closing
abligations.

b As the distriet court praperly perceived,
defendants were emitled (o explore Delorean's
F*26] and Lcdlesiastes’s understanding of the
meaning of these allegedly "ambiguous” passages,
even though the district count might have found
later that the APA is unambiguous and, through
application of the parol evidence rule, excluded
such testimony at trial. See Fed R Civ. P 26¢b)
(parties
non-privileged matter "relevant 1o the claim or

may  obtain discovery  of  any
defense of any party.” which covers any request
"reasonably caleulated o Tead to the discovery of
admissible evidence”). Furthermore, contrary 1o
Leclesiasies's  assertions, the presence of  an
integration clause in the APA would not per se
exclude Delorean's festimony as to the APA's
meaning if portions of the APA were found to be
ambiguous. See, e.g., Proteus Books Lid v
Cherry Lane Music Co., fne., 873 F.2d 502,
S09-10 (2d Cir. 989} (applying New York law),
Kimball v. Campbell, 699 P.2d 714, 716 (Liah
1983} (applying Utah faw).

In fact, as the distniet court neied, Del.orean was
"alleged to have been the only segotiator ol [the]
transaction on behall of the corporate plaintiffs and the
recipient on their behalf of the alleged [raudualent
statements delivered by defendants.” App. at 930, The
loss of DeLorean's deposition [*27} testimony prevented
defendants  from  fashioning an ellective defense o
Ecclesiastes's fraud-related and contract-related claims,

Similarly, defendants had  considerable need (o
explore, through Delorean, Ecclesiastes's knowledge of
facts relevant to defendants' counterclaims. For instanee,
defendants  filed
misrepresentation, and

breach  of  confract, negligent
fraud-in-the-inducement
counterclaims. To establish these claims, defendants
needed 1o depose DeLorean. The topics of particular
stgaificance to them, as to these counterclaims, included:
(1Y Delorean's
Delorean’s notes and correspondence  regarding  the
execution of the APA; (3) the unexpected and arguably
suspicious emergence of corporate documents purporting
to show that the pension plan was terminated in 1988; (4)
Delorean's

pre-transaction  representations;  (2)

preparation of  arpuably  conflicting
and (3)

correspondence with

calculations of the purchase-price adjustments;
Delorean's post-closing

Feclesiasies's accounianis,
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Indeed, Eeclesmstes asserted that Delorean was the

"ondy informanon  relevant (o certain

person”  with
subjects in defendants’ Rule 30vk)06) notice. s failuse to
permit Delorean’s knowledge o be memorialized |*28)
prior to his death consequently deprived defendants of the
ability to gather facts essential to the success of their
counterclaims against Ecclesiasies.

This prejudice is further confirmed by the parties’
express recogniion of Delorean's integral role in this
litigation. In order to secure Delorean's attendance at
trial, defendants Dled & motion o transfer venue to the
Southemn hstrict of New York, labeling Delorean as
"probably the single most critical witness in this case.”
App. at 403 In defending
Eeclesiastes conceded not only that Deforean's festimony

against  this  motion,

was "essential” to s case, but alse that "L would be
. . . . 5
silly to think we could pul on our case without him.® 12

App.  at 1046,
acknowicdged  the

Furthermore,  the  district cournt

indispensability  of  Deblorean's
testimony, gomng so far as to command plaintiffs 1o file a
staternent  guaranteeing that, "absent legitimate health
reasons,” Ecclesiastes would produce Delorean at tnal.
App. al 1650,

12 Eeclesiastes argues that Lambert, us local
counsel, had no authorty to speak on behalf of
Eeclesiastes at the motion to  transfer venue
hearing, and that Lambert "conceded at the tme”
that he tacked the authority. Aplt. [*29} Reply Br.
4t ¥, Ececlesiastes's record citations, however, do
nol evince Lambert's purported concession. And
there is certainly "nothmg novel” abowt holding
the conduct of ther
attoreys, even conduct they did not know about.
See, e.g., Gripe, 312 F.3d ar 1788-89 (affirming
Rule  41(h)
evidence of plaintiffs' knowledge of attorney's
derelictions because litigant bound by actions of
attorney). Cf Link v. Wabash R.R. Co., 370 V5.
626, 633, 634, §2 8. Cr. 1386, 8 L. Fd 2d 734 &
w0 1962) {affirming  dismissal

court's

clienls responsible  for

dismissal  under without  direct

under  irial
mherent authority  for  atiomey's
misconduct, meluding unexplained absence from
pretrial  conference;  observing  that  plaintifl
"voluntarily  chose  this  aftormey  as  his
representative in the action, and he cannot now
avoid the consequences of the acts or omissions of
this freely selected agent™),

Nor did  the  distne

Eoclesiasies's

court  misinlerpret

admission. The entire stalement
reads as follows: "I will offer i1 as a solution
because, as [defense] counsel accurately points
out, Mr. DeLorean s essential 1o our case. It
would be silly to think we could put on our case
without him.™ App. a1 1046,

In sum, even if DeLorean's testimony would [*30]
not have faciliated the success of defendants’ defenses
and  counterclaims,  defendants  lost forever  the
opportunity to make that determination. A least equally
as impostant, they lost an epportunity o gain relevant
information as to Ecelesiastes's pereeption of the factual
basis of the parties” claims. Under the standards of our
saselaw, defendants clearly suffered prejudice. See Gripe,
212 F3d o T18% {concluding that district court rested its

"

dismissal order on "approprisic considerations” under
Elirenhaus test when it found "on at least two occasions
that plaintiff's failure to follow court orders and rules had
inconvenienced and  prejudiced  defendants  and  the
court™y; Jones, 996 F . 2d ar 264 (using Elrenhans test and
noting that, due 1o plaintffs’ discovery non-compliance,
"Defendants suffered prejudice in preparing  for trial
without the opportunity o depose the PlainuiTs"),

2. Degree of interference

The district court itemized Ecclesiastes’s umilateral,

discovery-related misconduct, The district court found
this misconduct o be "willful™ and aimed, at least in

significant part, at "avoid{ing] having Mr. DelLorcan
deposed as Ecclesiastes's corporate representative.” App.
at 934, |*331) It ultmately ruled that Ecclesiastes's
miscenduct interfered with its process. Jd.

Ecclesiastes responds that i was engaged in "a
fegitimate, good faith dispute” over the propriety of
defendants' invocation of Rule 30¢b)i6) and that such a
dispute "does not equate to interference with judicial
process.”  Apl. Brooat 220 We

reject  Ecclesiastes's

position.

As an initial matter, Ecclesiastes’s dilatoriness during
the discovery process went beyond a mere "discovery
dispute” over whether Ecclesiastes was required 1o
designate Rule 30¢b)i6) representatives, The district court
thoroughly documented the htany of dilatory conduct:
Ecclesiastes's faituge  to designale  corporate
representatives until at least four monihs afier defendants
Rule  3h)io) fatbure o

notice;  Beclesiastes's
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communicate in o tmely and responsive fashion with
defendants during the discovery period; Ecclesiastes's
Rule 30(b)is)
deposition, even after designating him, despite repeated

fashure to produce Deblorean for a
written attempts by defendants’ counsel (o seeure an exact
date for s deposition; and Ecclestastes's sudden and
“inexpheablfe]” withdrawal of Delorean as a Rude
Fibii6) designee. App. at 934; cee id at 933, [#32] This
hehavior clearly violated the district court’s mandate to
App. at [H06, And,

consequently, we cannot conclude that the district court

proceed  with "all dispatch.”
erred in finding that Ecclesiastes mierfered with s
provess. See. eg., Avchibeque v, Atchison, Topeka and
Santa Fe Ry, Ce, 70 F3d 1172 117475 ¢itih Cir,
1995) {upholding distnict court's Ninding that plaintiffs
wiltiul failure to disclose reguested information during
discovery amounted 0 a serious interference with the
Judicial process),

Furthermore,  Ecclesiastes's  contention  that it
eperated under a good-faith behel that it could decline 1o
make Rwle 30ch)(6) designations because 1t lacked
contral of potential designees strains credulity, [HN7]
The law i well-settled that corporations have an
"affirmative duty™ 1o make available as many persons as
necessary (o give "complete, knowledgeable, and binding
answers” on the corporation's behalll Reilly v, Napwess
Mkts, Growp Inc, 18] F.3d 253, 268 (2d Cir. 1999)
(internal quotation marks omitted; quoting Sec. & Exch.
Comm'n v, Movelli, 143 F.RD. 42, 45 (SDNY. 1992)}:
see Fed R Civ. P 36¢bj(6j (“organization so named
shall designate one or more officers, directors, [*33] or
managing agents, or ofher persons who consent (o lestfy
on its behall” (emphasis added)).

This duty 15 net negated by a corporation's alleged
tack of control over potential Rule 30¢b)i6) deponents.
See¢ Resolution Trust Corp. v. §. Union Co., Inc., 985
F.2d 196, 197 (5ih Cir. 1993) (noting that Rufe 30(b)i6)
places the burden of identifying responsive witness lor
corporate deposilion on corporation); Roger Fendrich and
Kent Sinclaw, Discovering Corporate Knowledge and
Contentions, 30 4la. L. Rev. 63), 665 (1999) (noting that
"fainy witness who can gather responsive information
may be designaled by the company® and that, m "one
common  scenario,” corporations designate individuals
whao "lacki] personal knowledge" of the events giving
rise to the litigation but who have olherwise been

s

educuied about iy, 13

13 Ecclestastes relies pnimaridy  upon  the
article {0
support 1s Jegal posinon. (Aplt Broat 22-25) The
article offers, however, no meaninglful assistance.
While highlighting the many wavs in wiich civil
plaintiffs may abuse the Rude 20(bji6) process, the
article emphasizes that a "corporation is obligated
twocomply” with a Rude J07bi(6) notice, [*34)
even though it nced not designate a former
employee. fd af 664, see id at 654-57, 663. 1
further notes that "the view that the duty 1o
educate & person with no prior knowledge is

Femdrich and Sinclair law  review

‘prejudicial’ o a corporation has not prevailed,
and 11 appears pow (o be recognized that the Rule
30¢b)6) deponent must be woodshedded with
information that was never known to the witness
prior o deposition preparation.” [d ar 689-94)
{footnates omitied); see id ar 687 ("Using the
discovenng party's roster of desired infommation
as a guide, the entity is expected o create a
witness with responsive knowledge."). Therefore,
even Ecclesiastess own authority reveals that,
under the facts of this case, Fcclesiasies was
required to produce a knowledgeable deponent,
whether Delorean or a third-party educated by
Eeclesiastes on relevant matiers.

We alse note that, insofar as lack of control is &
consideration in the operation of Rule 30¢bji6), this
absence of control s not established by an individual's
status as a corporate officer or direclor. See Fed R, Civ,
Poo3ibi6) & 1970
amendment directors, or
managing agents” are typical Rule 30¢bj6) designees

advisory commiltee’s  note,

(evincing  that  “officers.
*35] and others may be designated "but only with their
consent™y. Indeed, [HNS8] the 1970 amendments {o Rule
30 expressly removed the previous distinction between
directors, on one hand, and managing agents and offcers,
on the other; a corporation now is deemed 1o have legal
control over its directors, like its managing agents and
officers, for deposition purposes, fd.; see also A Charles
Alan Wright, Arthur R. Miller, Richard L. Marcus,
Federal Practice & Procedure § 2103, at 37-39 (1994)
{discussing the effects of the complimentary 1979
to Rule Jb) and Rule 37¢d) tha,
respectively, rejected the notion that a corporation lacks

amendments

"power over i1s dirgctors,” and, therefore, mandated that a
"corporation is responsible Tor producing its . . . directors
if notice is given" {emphasis added)). The text and
history of Rufe 30¢bji6) clearly defeat Beclesiastes's
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contention that Delorean's status as only "an officer or
director on paper” had the effect of eliminating its legal
control over him. Aplt. Reply Br. at 6. Accordingly,
Ecclesiastes cannot reasonably predicate Hs purported
pood-faith belief on this theory.

To show good faith, Leclessastes had to promptly
respord 1 some fashion to [*36] defendants' Rule
306} could promply
informed defendants of its alleged concerns about the
propricty of their Rule 30¢b)(6) notice. Or Ecclesiastes
could have explomed its purported nability to provide
information responsive to the notice, Then, failing a
ncgotiated resolution with defendants, Ecctesiastes could
have soughi a protective order from the district court. See
ELEQC v Thurston Motor Lines, Ine, 124 F.RD. 110,
I M D NC 1989 (imposing Bude 37 sanctions on
successor to corporate party served with Rule 30(b)(6)
aotice because successor "had absolutely no nght . . . to

netice.  Ecelestasies have

refuse 1o designate a witness, 101 had an objection 1o
discovery, #s oppariunity was 1o request a profective
SO Fed ROOChve P 3y advisory
committee’s note, 1970 amendmenss (noting availability

order

of protective orders to curb possible excesses in corporale
discovery practices and specifically stating that "a court's
decision whether {o issue a protective order may take
made of the
procedures provided in this subdivision”). Yet, the record
reveals no sign that Ecclesiastes {ollowed this or a
stmiarly responsive P¥37] path,

account  of the availebility and  use

Instead, Ecclesiastes delayed for at least four months
-- without noting any legal ohicctions -- before it offered
a roster of Hule 307b)(6) winesses, mcluding Delorean.
Then, Feclesinstes allowed weeks to elapse before 11
withdrew  these witnesses. In particular, it allowed a
considerable period o pass before it withdrew  the
unquestionably most important Rule 300b)(6) wilness,
Delorean. Significantly, these withdrawal decisions were
not based upon newly-emergent facts or circumstances.
Rather, Ecclesiastes withdrew its designees based upon
concerns segarding their alleged third-party  status --
concerns thal should have been apparent to Ecclesiastes
when defendants first issued their Rufe 30b)(6} notice in
March 2004,

Therefore, we reject Eeclestastes's argument that the
district court erred in basing its interference finding on
Ecclestastes's dispute Eule
Jtb)ier discovery. Put simply, Feclesiastes's eonduet

alleged  pood-faith over

b

Page |
KIS 19015, #35

involved more than a simple discovery dispule over Rule
30rhif6) designations, and we cannot conclude  that
Ecclesiastes acted in good fanh.

3. Culpability of Ecclesiastes

The distnet court found that, as a consequence of
Ecclesiastes's "willlul [*38] effort” 1o avoid Delorean's
Rule 30¢b)(0) deposition, his "eritical testimony" was not
preserved. App. at 994, Eeclesmstes contests this finding,
arguing that 1t was not required to designate Delorean as
15 corporate designee because he was not within its
control, and that 1t oflered to arrange deposition dates for
Dielorean in his personal capacity on multiple occasions,

Ecclesastes’s protestations ring hollow. As indicated
above, Eeclesiastes's tack-of-control argument rests on a
dubious legal foundation. Furthermore, wrespective of
whether  Ecclestastes was  required o designate
Delorean, it oid designate Delorean. ¥ Inexplicably, it

waited at Teast four months to do so.

Ecelesiastes's
arguments appear 1o erroneously assume that it
never designated Delorean under Rule 30¢h)(6).
See Aplie Br. at 30 ("The reason that Delorean
was not deposed earlier was due entirely to the

14 It s somewhat odd that

fact that Defendants’ counsel would noi proceed
wrless and unil Ecclesiastes made a 30(h)(6)

designation Ecclestastes  resisted  this
ultimatum ... " {emphasis added)).

Del.orean's
central role in the negotiation and closing of the APA.
Indeed, [*39] during the litigation,
Ecclesiastes conceded that Delorean was Ecclesiasies's

Ecclesiastes  musi  have undersiood

course ol ihe
sole remaining officer and  director, and the only
individual who could address certain topics in defendantg'
Rule 30¢5)46) notice. Accordingly, DebLorcan should have
been from and center for Ecclesiasies as a Rule 30(hif6)
designee.

Then,
Ecclesiastes

after it finally Delorean,
willfully  and  wnreasonably  failed (o
communicate with defendants to nail down deposition
dates for him and the other Hule 30rbji6) wimesses.
Duning all of this time, moreover, Ecclesiasies was well

designated

aware of Delorean's advanced age and fragile health.
Even more cgregiously, Ecclesiastes chose o withdraw
its Rude 30¢h)(6} designation eight months afler being
served with defendants’ Rule 30h)6) notice. which
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necessanly mmplicated Delorean’s testimony. Reciting
this litany of Eeclesiastes's willful misconduct supplics
the answer 1o the guestion before us: that is, the disirict
court did not err in finding under our Ehrenhaus analysis
that Eeclesiastes was culpable,

15 true that Ecclesiastes expressed a willingness to
make arrangements for defendants to depose Delorcan
solely in his personal capacity. This [#481) fact, however,
is beside the point. Deborean was uniguely situated to
respond to certain inquires raised in defendants' Kule
J0rb)6) notice. In the absence of a court rubing o the
contrary, defendants were legally emtitled 10 answers 1o
those inquiries. Eeclesiastes's presentation of Delorean
for & deposition solely in his personal capacity could not
have satisfied defendants' evidentiary necds. And, with
Deloorean's death, these needs will never be satisfied.

4. Advance Notice of Sanction of Dismissal

found that Ecclesiastes had
“constructive notice” of the possibility of dismissal for

The district court
fulure delays. The district court inferred constructive
notice from the following events: its considemation of
delendants” first Rule 41¢b) motion o dismiss; its March
16, 2004 mandate that the parties proceed with "all
dispatch”; Ecclesiastes's necessary recogniiion of the
imperative of prompily conducting Del orean's deposition
as a corporate representative, due to Delorean's age,
health, and mimitable capacity to satisfy the inquiries of
delendants” Rule 30bjr6) notice; defendants’ motion 1o
compel and #s accurate recitation of Ecclesiastes's Rude
I¢b)i6) obligations: and the [*41} cowrt's warning at the
Fanuary 2003 hearing on defendants’ motion to transfer
that if DeLorean "was not made available al trial, barring
impossibility, the Court would disnuiss plamafls' claims
against defendants.” App. at 933-36.

Ecclesiastes's primary argument on appeal is that this
prong cannof be satisfied without a specific waming by
the district courl of the possibility of dismissal in the
gvent of the commission of identified misconduct. Under
this Tormulation, constructive notice, as a matter of law,
does not satisfy the notice prong of the Fhrenhaus test.
Ecclesiastes further argues that, even i comstructive
noetice 1§ legally sufficient, the notice in this instance was
inadequate because it did not occur in connection with
the conduct forming the basis for the dismissal,

At the outset, we must potnt out that [HN9] natice is
not a prerequisite for dismissal under Ehrenhaus. See

Avrchibegue, 70 F.3d ar 1173 affirming  dismissal
pursuant o Khrenfraws test despite absence of waring as

to ammment dismissal), O Lok, 370 US ar 632
{upholding court's
imhierent authority and stating that "absence of notice as o
fdoes  [*42] not]

necessariy render such a dismissal void™). Nonetheless,

dismissal  predicated  uwpon  (ral

the possibility of  dismissal

because notice 15 an important element in the Ehreahans
analysis, we address Ecclessastes's challenge.

Frequently, when  we  have  concluded  that
Elrenlans's notice proag has been met, the wrial court has
mdeed expressly idemtified dismissal as a tikely sanction.
See Gripe, 312 F.3d ar 1188, Jones, 996 F 2d ar 265.
However, we have never declared this fomm of express
notice w be the minbmuwn standard for satisfaction of the
notice prong. In fact, we have applied a less exacting
standard. For instance, in Ehrenhaus itselfl, we concluded
that an oral waming to “expecs a motion from the
defendants that [the] case be dismissed for failure o
cooperate in discovery,” if plaintidT lailed to attend a
continued deposition, "put Ehrenhaus [planuff} on notice
that failure 1w comply” would subject his claims o
dismissal. Efrenhans, 965 F 2d ar 927 (emphasis added).

The district court mn Ehrenhaus did not promise to
dismiss the action in the cvent of plaintiff's failure to
cooperate. Nor did it even assert that dismmissal would be
the fikely judicial sanction for such a failure. Tt simply
mdicafed that dismissal would become an issue (#4311
plaintiff failed to cooperate, and that # would enteriain a
mation secking such relief. Therefore, constructive notice
-- that s, notice (1) withouwt an express warning and (2)
objectively based upon the totality of the circumstances
{most importantly, the rial court’s actions or words) -
was precisely the kind of notice that we considered n
Ehrenhaus and deemed to be sufficient. Ecclesiastes's
altempl (0 MAP an CXPress-warning requirement onto
Ehrenhaus's notice prong is therefore fatally undercut by
the facts of Fhrenhaus iself

Further, we note that Ecclesiastes has [ailed to cite
binding or persuastve caselaw holding that constructive
notice i legally insufficient 1o satisly Flrenhaus's notice
prong. In fact, the lonc case upon which Eeclesastes
relies, Salahuddin v, Harris, 782 F.2d 1127 ¢2d Cir
7986, is inapposite: the Sccond Circuit did not reject the
concept of constructive notice in & Rule 47¢h) context,
but, instead, refused to imply the existence of a discovery
order to support the district court's sanction of dismissal
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under Ride 37¢b). See Horris, 752 F.2d ar 1132,

Applying this constructive notice methodology, we
aifirm the district court's finding. Ecclesiastes PP44) was
warned of the possibility of dismissal when the distnct
court denied defendants” first motion Lo dismiss for lack
of prosecution. And the district court stated that, f
piaintils are to blame for the toss of evidence, it "wil be
able o apply
evidence-by-cvidence basis." App. at 106, The district

sanctions  on o an issuc-by-issue,
court further warned the parties to proceed "with all
dispatch.” Jd

Like Ehrenhans, s true that the distnict court here
never promised o dismiss the case in the event of
dilatoriness or evidentiary losses. Bt it certnly lefl
aopen, if not highlighted, such a possibility. In fact,
Eeclesiastes recognized the hikelihood of this oculcome
when s counsel declared, in opposition to defendants’
motion {0 transfer venue, that it would be "practicable”
for the district court to default Ecclestasies 1f 11 fatled w0
importance  of

produce  Delorean, based upon  the

Deborean’s testimony to s claims. App. at 1044,

Eeclesiastes's contention  that  the  district court's
constructive notice was inadequate because 1t did not
occur 1n relation to the conduct formmg the basis for the
dismissal is misgwided. It s premised upon the notion
that the conduct at issue [*45] was solely Ecclesiastes's
pumported good-faith resistance to designating witnesses
upder Rule 30¢B)(6). See Apit. Br. at 28 (scknowledging
district court's reference to Mall dispatch™ notice. and

Page 14
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stating that "[the remaining ‘notices’ arose in December
of 2004 and January of 2005, affer the 30(BXG6) dispute
had already become the subject of & Mouon 1o Compel.
In opposing the 3H{bBY6} notice, Ecclesiastes could not
have amticipated that Deborean would die, or that hig
death {emphasis
addedyy. However, as discussed above, Eeclesiastes's

would be grounds for dismissal,

will{ul misconduct went beyond a simple dispute over the
designation of Rule 30rbif6) witnesses, and the record
determination  that Ecclesiastes

does not support a

operated in good faith,
conclude  that

Accordmgly, on these facts, we

Ehrenhaus's notice prong was satisfied.
5. Availabitity of Lesser Sanctions

The district court acknowledged the gravity of the
dismissal sanction, but found it to be the only appropriaic
remedy due to the incurable loss of Delorean’s "unique
and critical testimony.” App. al 936, In the proceedings
below, EBcoclesiastes failed to identify an appropriate
sanction short of dismissal. Nor has Ecclesiastes |46
done so on appeal. Thus, the district court did not err in
Niading the non-availability of lesser sanctions.

HL CONCLUSION

The district court  thoroughly  considered  and
properly applied the Ehrenhaus criteria. It did not abuse
s diseretion o disrmissing the action pursuant (o Rule

41h) Accordingly, we AFFIRM.
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